




Project   Contact   Information 
Avery 

 
Property Owner: 

 Phelan MJD2 LLC 

 6750 SW Bradbury Ct. 

 Portland, OR 97224 

 503.718.8837 

 mdearmey@phelandevco.com 

  

Applicant: 

 Phelan Development Company 

 6750 SW Bradbury Ct. 

 Portland, OR 97224 

 503.718.8837 

 mdearmey@phelandevco.com 

 

Architect: 

 CCA, Inc. 

 18600 MacArthur Boulevard, Suite 300 

 Irvine, CA 92612 

 949.833.1930 

 alexj@ccarchitects.com 

 

Engineer: 

 AAI Engineering 

 4875 SW Griffith Drive #100 

 Beaverton, OR 97005 

 503.620.3030 

 craigh@aaieng.com 

 

Planner: 

AAI Engineering 

 4875 SW Griffith Drive #100 

 Beaverton, OR 97005 

 503.620.3030 

 bethz@aaieng.com 

 

Landscape Architect 

 AAI Engineering 

 4875 SW Griffith Drive #100 

 Beaverton, OR 97005 

 503.620.3030 

 teresal@aaieng.com 

mailto:alexj@ccarchitects.com
mailto:craigh@aaieng.com
mailto:teresal@aaieng.com


Traffic Engineer: 

 Lancaster Mobley Engineering 

 321 SW 4th Ave. #400 

 Portland, OR 97204 

 503.248.0373 

 daniel@lancastermobley.com 

 

Survey: 

 NW Surveying 

 Clint Stubbs 

1815 NW 169th Pl. #2090 

Beaverton, OR 97006 

503-848-2127 

clint@nwsrvy.com 
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 Commitment 

 ALTA Commitment for Title Insurance 
 

 ISSUED BY 
 

 First American Title Insurance Company  

 
 

COMMITMENT FOR TITLE INSURANCE 
 

Issued By 
 

FIRST AMERICAN TITLE INSURANCE COMPANY 
 

NOTICE 
 

IMPORTANT-READ CAREFULLY: THIS COMMITMENT IS AN OFFER TO ISSUE ONE OR MORE TITLE INSURANCE 
POLICIES. ALL CLAIMS OR REMEDIES SOUGHT AGAINST THE COMPANY INVOLVING THE CONTENT OF THIS 
COMMITMENT OR THE POLICY MUST BE BASED SOLELY IN CONTRACT. 
 

THIS COMMITMENT IS NOT AN ABSTRACT OF TITLE, REPORT OF THE CONDITION OF TITLE, LEGAL OPINION, 
OPINION OF TITLE, OR OTHER REPRESENTATION OF THE STATUS OF TITLE. THE PROCEDURES USED BY THE 
COMPANY TO DETERMINE INSURABILITY OF THE TITLE, INCLUDING ANY SEARCH AND EXAMINATION, ARE 
PROPRIETARY TO THE COMPANY, WERE PERFORMED SOLELY FOR THE BENEFIT OF THE COMPANY, AND CREATE NO 
EXTRACONTRACTUAL LIABILITY TO ANY PERSON, INCLUDING A PROPOSED INSURED. 
 

THE COMPANY'S OBLIGATION UNDER THIS COMMITMENT IS TO ISSUE A POLICY TO A PROPOSED INSURED 
IDENTIFIED IN SCHEDULE A IN ACCORDANCE WITH THE TERMS AND PROVISIONS OF THIS COMMITMENT. THE 
COMPANY HAS NO LIABILITY OR OBLIGATION INVOLVING THE CONTENT OF THIS COMMITMENT TO ANY OTHER 
PERSON. 
  

COMMITMENT TO ISSUE POLICY 
 

Subject to the Notice; Schedule B, Part I-Requirements; Schedule B, Part II-Exceptions; and the Commitment Conditions, 
First American Title Insurance Company, a Nebraska Corporation (the "Company"), commits to issue the Policy 
according to the terms and provisions of this Commitment. This Commitment is effective as of the Commitment Date 
shown in Schedule A for each Policy described in Schedule A, only when the Company has entered in Schedule A both the 
specified dollar amount as the Proposed Policy Amount and the name of the Proposed Insured. 
 

If all of the Schedule B, Part I-Requirements have not been met within 90 days after the Commitment Date, this 
Commitment terminates and the Company's liability and obligation end. 

 

If this jacket was created electronically, it constitutes an original document. 
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COMMITMENT CONDITIONS 
 
1. DEFINITIONS 

(a) “Knowledge” or “Known”: Actual or imputed knowledge, but not constructive notice imparted by the Public Records. 
(b) “Land”: The land described in Schedule A and affixed improvements that by law constitute real property. The term “Land” 

does not include any property beyond the lines of the area described in Schedule A, nor any right, title, interest, estate, or 
easement in abutting streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or limit the extent 
that a right of access to and from the Land is to be insured by the Policy. 

(c) “Mortgage”: A mortgage, deed of trust, or other security instrument, including one evidenced by electronic means authorized 
by law. 

(d) “Policy”: Each contract of title insurance, in a form adopted by the American Land Title Association, issued or to be issued by 
the Company pursuant to this Commitment. 

(e) “Proposed Insured”: Each person identified in Schedule A as the Proposed Insured of each Policy to be issued pursuant to this 
Commitment. 

(f) “Proposed Policy Amount”: Each dollar amount specified in Schedule A as the Proposed Policy Amount of each Policy to be 
issued pursuant to this Commitment. 

(g) “Public Records”: Records established under state statutes at the Commitment Date for the purpose of imparting constructive 
notice of matters relating to real property to purchasers for value and without Knowledge. 

(h) “Title”: The estate or interest described in Schedule A. 
 

2. If all of the Schedule B, Part I—Requirements have not been met within the time period specified in the Commitment to Issue 
Policy, this Commitment terminates and the Company’s liability and obligation end. 

 

3. The Company’s liability and obligation is limited by and this Commitment is not valid without: 
(a) the Notice;  
(b) the Commitment to Issue Policy; 
(c) the Commitment Conditions; 
(d) Schedule A;  
(e) Schedule B, Part I—Requirements; and 
(f) Schedule B, Part II—Exceptions. 

 

4. COMPANY’S RIGHT TO AMEND 
The Company may amend this Commitment at any time. If the Company amends this Commitment to add a defect, lien, 
encumbrance, adverse claim, or other matter recorded in the Public Records prior to the Commitment Date, any liability of the 
Company is limited by Commitment Condition 5. The Company shall not be liable for any other amendment to this Commitment. 

 

5. LIMITATIONS OF LIABILITY 
(a) The Company’s liability under Commitment Condition 4 is limited to the Proposed Insured’s actual expense incurred in the 

interval between the Company’s delivery to the Proposed Insured of the Commitment and the delivery of the amended 
Commitment, resulting from the Proposed Insured’s good faith reliance to:  
(i) comply with the Schedule B, Part I—Requirements;  
(ii) eliminate, with the Company’s written consent, any Schedule B, Part II—Exceptions; or 
(iii) acquire the Title or create the Mortgage covered by this Commitment. 

(b) The Company shall not be liable under Commitment Condition 5(a) if the Proposed Insured requested the amendment or had 
Knowledge of the matter and did not notify the Company about it in writing. 

(c) The Company will only have liability under Commitment Condition 4 if the Proposed Insured would not have incurred the 
expense had the Commitment included the added matter when the Commitment was first delivered to the Proposed Insured. 

(d) The Company’s liability shall not exceed the lesser of the Proposed Insured’s actual expense incurred in good faith and 
described in Commitment Conditions 5(a)(i) through 5(a)(iii) or the Proposed Policy Amount. 

(e) The Company shall not be liable for the content of the Transaction Identification Data, if any. 
(f) In no event shall the Company be obligated to issue the Policy referred to in this Commitment unless all of the Schedule B, 

Part I—Requirements have been met to the satisfaction of the Company. 
(g) In any event, the Company’s liability is limited by the terms and provisions of the Policy.   
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6. LIABILITY OF THE COMPANY MUST BE BASED ON THIS COMMITMENT 
(a) Only a Proposed Insured identified in Schedule A, and no other person, may make a claim under this Commitment. 
(b) Any claim must be based in contract and must be restricted solely to the terms and provisions of this Commitment. 
(c) Until the Policy is issued, this Commitment, as last revised, is the exclusive and entire agreement between the parties with 

respect to the subject matter of this Commitment and supersedes all prior commitment negotiations, representations, and 
proposals of any kind, whether written or oral, express or implied, relating to the subject matter of this Commitment. 

(d) The deletion or modification of any Schedule B, Part II—Exception does not constitute an agreement or obligation to provide 
coverage beyond the terms and provisions of this Commitment or the Policy. 

(e) Any amendment or endorsement to this Commitment must be in writing and authenticated by a person authorized by the 
Company. 

(f) When the Policy is issued, all liability and obligation under this Commitment will end and the Company’s only liability will be 
under the Policy. 

 

7. IF THIS COMMITMENT HAS BEEN ISSUED BY AN ISSUING AGENT 
The issuing agent is the Company’s agent only for the limited purpose of issuing title insurance commitments and policies. The 
issuing agent is not the Company’s agent for the purpose of providing closing or settlement services. 

 

8. PRO-FORMA POLICY 
The Company may provide, at the request of a Proposed Insured, a pro-forma policy illustrating the coverage that the Company 
may provide. A pro-forma policy neither reflects the status of Title at the time that the pro-forma policy is delivered to a Proposed 
Insured, nor is it a commitment to insure. 
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 Schedule A 

 ALTA Commitment for Title Insurance 
 
 ISSUED BY 
 

 First American Title Insurance Company  

 

Transaction Identification Data for reference only:  
Issuing Agent: First American Title Insurance Company National 
Commercial Services  

Issuing Office: 200 SW Market Street, Suite 250, 
Portland, OR 97201  

Issuing Office's ALTA® Registry ID:   Loan ID No.:  

Commitment No.: 1097907-A Issuing Office File No.: 1097907-A             

Property Address: , , OR   
Revision No.:   
 

SCHEDULE A 

1. Commitment Date: March 07, 2022  

2. Policy to be issued: 
 

(a) ☐  ALTA®  Policy 
  

 Proposed Insured:   

 Proposed Policy Amount: $0.00 
 

$ 

(b) ☐  ALTA®  Policy 
  

 Proposed Insured:   

 Proposed Policy Amount: $0.00  
 

$ 

(c) ☐   ALTA®  Policy 

 Proposed Insured:   

 Proposed Policy Amount: $ 
 

 

3. The estate or interest in the Land described or referred to in this Commitment is  
 

Fee Simple as to Parcels 1 and 2, and Easement as to Parcels 2A and 2B 

4. The Title is, at the Commitment Date, vested in:  
 

Air Liquide America Specialty Gases LLC as to Parcel 1; and Phelan-MJD2, LLC, a California limited 
liability company as to Parcels 2, 2A, and 2B 

5. The Land is described as follows: 
 
See Exhibit "A" attached hereto and made a part hereof 

FIRST AMERICAN TITLE INSURANCE COMPANY 

  
             
By: 
            Authorized Signatory 

If there are any questions concerning this Commitment, please contact: 
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 at  
 
First American Title Insurance Company National Commercial Services 
200 SW Market Street, Suite 250  

Portland, OR 97201 
(503)795-7600 phone 

  



 

This page is only a part of a 2016 ALTA® Commitment for Title Insurance issued by First American Title Insurance Company. This Commitment is not 
valid without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I-Requirements; Schedule B, Part 
II-Exceptions. 
 

Copyright 2006-2016 American Land Title Association. All rights reserved.  
 

The use of this Form (or any derivative thereof) is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses 
are prohibited. Reprinted under license from the American Land Title Association. 
 

Form 53000341 (8-9-18) Page 6 of 12  OTIRO C-03 (Cond 9 Deleted) (Rev 4-2-18) ALTA Commitment for Title Insurance (8-1-16) 
Oregon 

  

  

    

 Schedule BI & BII 

 ALTA Commitment for Title Insurance 
 

 ISSUED BY 
 

 First American Title Insurance Company  

  

Commitment No.: 1097907-A  

SCHEDULE B, PART I 

Requirements 

All of the following Requirements must be met: 

1. The Proposed Insured must notify the Company in writing of the name of any party not referred to in 
this Commitment who will obtain an interest in the Land or who will make a loan on the Land. The 
Company may then make additional Requirements or Exceptions. 

2. Pay the agreed amount for the estate or interest to be insured. 

3. Pay the premiums, fees, and charges for the Policy to the Company. 

4. Documents satisfactory to the Company that convey the Title or create the Mortgage to be insured, 
or both, must be properly authorized, executed, delivered, and recorded in the Public Records. 
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 Schedule BI & BII (Cont.) 

 ALTA Commitment for Title Insurance 
 
 ISSUED BY 

 

 First American Title Insurance Company 
  

Commitment No.: 1097907-A  
 

SCHEDULE B, PART II 

Exceptions 

THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR LIMITATION 
CONTAINED IN ANY DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE EXTENT THAT THE 
SPECIFIC COVENANT, CONDITION, RESTRICTION, OR LIMITATION VIOLATES STATE OR FEDERAL LAW 
BASED ON RACE, COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER IDENTITY, HANDICAP, 
FAMILIAL STATUS, OR NATIONAL ORIGIN.  

The Policy will not insure against loss or damage resulting from the terms and provisions of any lease or 
easement identified in Schedule A, and will include the following Exceptions unless cleared to the 
satisfaction of the Company: 

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority 
that levies taxes or assessments on real property or by the Public Records; proceedings by a public 
agency  which may result in taxes or assessments, or notices of such proceedings, whether or not 
shown by the records of such agency or by the Public Records. 

2. Facts, rights, interests or claims which are not shown by the Public Records but which could be 
ascertained by an inspection of the Land or by making inquiry of persons in possession thereof. 

3. Easements, or claims of easement, not shown by the Public Records; reservations or exceptions in 
patents or in Acts authorizing the issuance thereof; water rights, claims or title to water. 

4. Any encroachment (of existing improvements located on the Land onto adjoining land or of existing 
improvements located on adjoining land onto the Land), encumbrance, violation, variation, or 
adverse circumstance affecting the Title that would be disclosed by an accurate and complete land 
survey of the Land. 

5. Any lien or right to a lien for services, labor, material or equipment, unless such lien is shown by the 
Public Records at Date of Policy and not otherwise excepted from coverage herein. 

6. Any defect, lien, encumbrance, adverse claim, or other matter that appears for the first time in the 
Public Records or is created, attaches, or is disclosed between the Commitment Date and the date on 
which all of the Schedule B, Part I-Requirements are met. 

7. City liens, if any, for the City of Tualatin. 
 
Note: An inquiry has NOT been made concerning the actual status of such liens. A fee of $25.00 will 
be charged per tax account each time an inquiry request is made.  

8. These premises are within the boundaries of the Clean Water Service District and are subject to the 
levies and assessments thereof.  
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9. Unrecorded leases or periodic tenancies, if any.  

THE FOLLOWING EXCEPTIONS AFFECT PARCEL 1 

10. Easement, including terms and provisions contained therein: 
Recording Information: January 19, 1971 in Book 804, page 186 
In Favor of: Oregon Electric Railway Company 
For: Railroad right-of-way  

11. Easement, including terms and provisions contained therein: 
Recording Information: March 6, 2007 as Recording No. 2007-024967 
In Favor of: Slopes 
For: Tri-County Metropolitan Transportation District of Oregon, a mass transit district  

12. Easement, including terms and provisions contained therein: 
Recording Information: November 1, 2008 as Recording No. 2008-093292 
In Favor of: AT&T Corp. 
For: Telecommunications purposes  

13. The terms and provisions contained in the document entitled "Private Stormwater Facilities 
Agreement" recorded August 18, 2021 as Recording No. 2021-089908 of Official Records.  

14. Easement, including terms and provisions contained therein: 
Recording Information: November 18, 2021 as Recording No. 2021-120644 
In Favor of: Portland General Electric Company, an Oregon corporation 
For: Utilities  

15. The herein described property appears to be a portion of an existing tract. We find no partition plat 
of record. A sale or conveyance of said parcel may be in violation of the partition statutes as set out 
under O.R.S. 92.010 through 92.190.  

THE FOLLOWING EXCEPTIONS AFFECT PARCEL 2 

16. Easement, including terms and provisions contained therein: 
Recording Information: September 13, 1990 as Fee No. 90049686 
In Favor of: Washington County, a political subdivision of the State of Oregon 
For: Drainage  

17. The terms and provisions contained in the document entitled "Dedication of Real Property 
Agreement" recorded April 15, 1991 as Fee No. 91017983.  

18. Easements for private access and utility purposes as shown on the recorded plat of Partition Plat No. 
2003-040.  

19. Restrictions shown on the recorded plat of Partition Plat No. 2003-040.  

20. Covenants, conditions, restrictions and easements in the document recorded December 1, 2004 as 
Fee No. 2004 137530, but deleting any covenant, condition or restriction indicating a preference, 
limitation or discrimination based on race, color, religion, sex, handicap, familial status, national 
origin, sexual orientation, marital status, ancestry, source of income or disability, to the extent such 
covenants, conditions or restrictions violate Title 42, Section 3604(c), of the United States Codes. 
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Lawful restrictions under state and federal law on the age of occupants in senior housing or housing 
for older persons shall not be construed as restrictions based on familial status. 
 
Document(s) declaring modifications thereof recorded June 9, 2006 as Fee No. 2006 068730.  

21. An easement for cable, as well as to install new conduits and fiber or replacement technology and 
incidental purposes, recorded November 17, 2008 as Fee No. 2008 093292 (Case No. 1:99-ml-9313-
DFH-TAB). 
In Favor of: AT&T Corp. and AT&T Communications - East, Inc. (formerly AT&T Communications, 
Inc.) 
Affects: As described therein  

22. We find no outstanding voluntary liens of record affecting subject property. An inquiry should be 
made concerning the existence of any unrecorded lien or other indebtedness which could give rise to 
any security interest in the subject property.  

 

-END OF EXCEPTIONS- 
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INFORMATIONAL NOTES 

  
 
  

NOTE: Taxes for the year 2021-2022, paid in full. 
Tax Amount: $15,943.19 
Code No.: 023.76 
Map & Tax Lot No. 2S126B-00105 
Property ID/Key No. R541211 

NOTE: Taxes for the year 2021-2022, paid in full. 
Tax Amount: $28,163.25 
Code No.: 023.76 
Map & Tax Lot No. 2S127AA02100 
Property ID/Key No. R2120489 

The exceptions to coverage 1-5 inclusive as set forth above will remain on any subsequently 
issued Standard Coverage Title Insurance Policy. 

  
In order to remove these exceptions to coverage in the issuance of an Extended Coverage 
Policy the following items are required to be furnished to the Company; additional exceptions 
to coverage may be added upon review of such information: 

  
A. Survey or alternative acceptable to the Company 
B. Affidavit regarding possession 
C. Proof that there is no new construction or remodeling of any improvement located on the Land. 

In the event of new construction or remodeling the following is required: 
i. Satisfactory evidence that no construction liens will be filed; or 
ii. Adequate security to protect against actual or potential construction liens; 
iii. Payment of additional premiums as required by the Industry Rate Filing approved by the 

Insurance Division of the State of Oregon 
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 Exhibit A 
 

 
  ISSUED BY 

 First American Title Insurance Company 

 
 

 File No: 1097907-A 

 
 
File No.: 1097907-A  
 
The Land referred to herein below is situated in the County of Multnomah and Washington, State of Oregon, and is 
described as follows: 
 
PARCEL 1: 
 
A TRACT OF LAND BEING A PORTION OF THAT PROPERTY CONVEYED TO AIR LIQUIDE AMERICA SPECIALTY GASES 
LLC, BY A DEED RECORDED DECEMBER 23, 2015 AS DOCUMENT NUMBER 2015-104807, WASHINGTON COUNTY DEED 
RECORDS, LOCATED IN THE NORTHWEST ONE-QUARTER OF SECTION 26, TOWNSHIP 2 SOUTH, RANGE 1 WEST, 
WILLAMETTE MERIDIAN, WASHINGTON COUNTY, OREGON, AND MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
COMMENCING AT THE NORTHWEST CORNER OF SAID SECTION 26, SAID POINT BEING MARKED BY A 2 INCH BRASS 
DISK, SAID POINT ALSO BEING THE NORTHEAST CORNER OF PARCEL 2 OF PARTITION PLAT NO. 2003-040, 
WASHINGTON COUNTY PLAT RECORDS; THENCE ALONG THE EASTERLY LINE OF SAID PARCEL 2, SOUTH 00°16’13” 
EAST 301.00 FEET TO THE POINT OF BEGINNING; 
 
THENCE CONTINUING ALONG THE EASTERLY BOUNDARY OF SAID PARCEL 2, SOUTH 00°16’13” EAST 199.00 FEET TO 
THE SOUTHEAST CORNER THEREOF, SAID POINT ALSO BEING THE MOST EASTERLY NORTHEAST CORNER OF PARCEL 
3 OF SAID PARTITION PLAT NO. 2003-040; THENCE ALONG THE MOST EASTERLY LINE OF SAID PARCEL 3 AND THE 
SOUTHERLY EXTENSION THEREOF, SOUTH 00°13’51” EAST 311.81 FEET TO A POINT LOCATED ON THE NORTHERLY 
RIGHT-OF-WAY LINE OF THE BURLINGTON NORTHERN RAILROAD (25.00 FEET NORTHERLY FROM THE CENTERLINE 
THEREOF, WHEN MEASURED AT RIGHT ANGLES); THENCE ALONG THE NORTHERLY RIGHT-OF-WAY LINE OF SAID 

BURLINGTON NORTHERN RAILROAD, 469.12 FEET ALONG A NON-TANGENT CIRCULAR CURVE TO THE RIGHT, HAVING 
A RADIUS OF 2890.00 FEET, A DELTA ANGLE OF 09°18’02”, AND A LONG CHORD OF NORTH 43°44’01” EAST 468.61 
FEET TO ITS INTERSECTION WITH THE WESTERLY BOUNDARY OF THAT PROPERTY CONVEYED TO AIRGAS-NORPAC, 
INC. BY A DEED RECORDED MAY 08, 2002 AS DOCUMENT NUMBER 2002-054348, WASHINGTON COUNTY DEED 
RECORDS; THENCE ALONG THE WESTERLY BOUNDARY OF SAID AIRGAS-NORPAC, INC. PROPERTY, 182.00 FEET 
ALONG A NON-TANGENT CIRCULAR CURVE TO THE LEFT, HAVING A RADIUS OF 383.07 FEET, A DELTA ANGLE OF 
27°13’19”, AND A LONG CHORD OF NORTH 14°35’11” EAST 180.29 FEET; THENCE DEPARTING THE WESTERLY 
BOUNDARY OF SAID AIRGAS-NORPAC, INC. PROPERTY, SOUTH 89°38’58” WEST 371.56 FEET TO THE POINT OF 
BEGINNING. 
 
THE ABOVE LEGAL DESCRIPTION IS PURSUANT TO BLA CASE FILE NO. ____________ 
 
PARCEL 2: 
 
PARCEL 3, PARTITION PLAT NO. 2003-040, IN THE CITY OF TUALATIN, COUNTY OF WASHINGTON AND STATE OF 
OREGON. 
 
PARCEL 2A: 
 
AN EASEMENT FOR PRIVATE ACCESS AND UTILITY AS SET FORTH ON PARTITION PLAT NO. 2003-040, IN THE CITY OF 
TUALATIN, COUNTY OF WASHINGTON AND STATE OF OREGON. 
 



 

This page is only a part of a 2016 ALTA® Commitment for Title Insurance issued by First American Title Insurance Company. This Commitment is not 
valid without the Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part I-Requirements; Schedule B, Part 
II-Exceptions. 
 

Copyright 2006-2016 American Land Title Association. All rights reserved.  
 

The use of this Form (or any derivative thereof) is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses 
are prohibited. Reprinted under license from the American Land Title Association. 
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PARCEL 2B: 
 
AN EASEMENT FOR SIDEWALK PURPOSES AS CREATED BY THAT CERTAIN AMENDMENT TO RESTRICTIVE COVENANT 
AND DECLARATION OF EASEMENT RECORDED JUNE 9, 2006 AS FEE NO. 2006-068730.  
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Owner's Policy 

 Owner's Policy of Title Insurance 
  ISSUED BY  
 First American Title Insurance Company  
  POLICY NUMBER 
 5031941-1097907-O 

  
 

 

Any notice of claim and any other notice or statement in writing required to be given to the Company under this policy must be 
given to the Company at the address shown in Section 18 of the Conditions. 
 

COVERED RISKS 
 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE CONDITIONS, 

FIRST AMERICAN TITLE INSURANCE COMPANY, a Nebraska corporation (the “Company”) insures, as of Date of Policy and, to the extent 
stated in Covered Risks 9 and 10, after Date of Policy, against loss or damage, not exceeding the Amount of Insurance, sustained or incurred by the 
Insured by reason of: 
 

1. Title being vested other than as stated in Schedule A. 

2. Any defect in or lien or encumbrance on the Title. This Covered Risk includes but is not limited to insurance against loss from 
(a) A defect in the Title caused by 

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation; 
(ii)  failure of any person or Entity to have authorized a transfer or conveyance; 

(iii)  a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered; 
(iv)  failure to perform those acts necessary to create a document by electronic means authorized by law; 
(v)  a document executed under a falsified, expired, or otherwise invalid power of attorney; 
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic 

means authorized by law; or 
(vii) a defective judicial or administrative proceeding. 

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but unpaid. 
(c) Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an 

accurate and complete land survey of the Land. The term “encroachment” includes encroachments of existing improvements located 
on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land. 

3. Unmarketable Title. 
4. No right of access to and from the Land. 

(Covered Risks Continued on Page 2) 
 
 

In Witness Whereof, First American Title Insurance Company has caused its corporate name to be hereunto affixed by its authorized officers as of 
Date of Policy shown in Schedule A. 
 

First American Title Insurance Company  

 

Dennis J. Gilmore 
President 

 

 

Greg L. Smith 
Secretary 

 

 
(This Policy is valid only when Schedules A and B are attached) 
 

 

Copyright 2006-2009 American Land Title Association. All rights reserved. The use of this form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  
All other uses are prohibited. Reprinted under license from the American Land Title Association 
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COVERED RISKS (Continued) 
 

5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) 
restricting, regulating, prohibiting, or relating to 
(a) the occupancy, use, or enjoyment of the Land; 
(b) the character, dimensions, or location of any improvement erected on the Land; 

(c) the subdivision of land; or 
(d) environmental protection 
if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to 
the extent of the violation or enforcement referred to in that notice. 

6. An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement 
action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that 
notice. 

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records. 

8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge. 
9. Title being vested other than as stated in Schedule A or being defective 

(a) as a result of the avoidance in whole or in part, or from a court order providing an alternative remedy, of a transfer of all or any part 
of the title to or any interest in the Land occurring prior to the transaction vesting Title as shown in Schedule A because that prior 

transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or 
(b) because the instrument of transfer vesting Title as shown in Schedule A constitutes a preferential transfer under federal bankruptcy, 

state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records 
(i) to be timely, or 

(ii) to impart notice of its existence to a purchaser for value or to a judgment or lien creditor. 
10. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 9 that has been created or attached 

or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the deed or other instrument 
of transfer in the Public Records that vests Title as shown in Schedule A. 

 
The Company will also pay the costs, attorneys’ fees, and expenses incurred in defense of any matter insured against by this Policy, but only to 
the extent provided in the Conditions. 

 

 
EXCLUSIONS FROM COVERAGE 

 
The following matters are expressly excluded from the coverage of 

this policy, and the Company will not pay loss or damage, costs, 
attorneys' fees, or expenses that arise by reason of: 
1.  (a)  Any law, ordinance, permit, or governmental regulation  

(including those relating to building and zoning) restricting, 

regulating, prohibiting, or relating to 
(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any 

improvement erected on the Land; 

(iii) the subdivision of land; or 
 (iv) environmental protection; 

or the effect of any violation of these laws, ordinances, or 
governmental regulations. This Exclusion 1(a) does not 

modify or limit the coverage provided under Covered Risk 
5. 

(b)  Any governmental police power. This Exclusion 1(b) does 
not modify or limit the coverage provided under Covered 

Risk 6. 
2. Rights of eminent domain. This Exclusion does not modify or 

limit the coverage provided under Covered Risk 7 or 8. 
3. Defects, liens, encumbrances, adverse claims, or other matters 

(a) created, suffered, assumed, or agreed to by the Insured 
Claimant; 

(b)  not Known to the Company, not recorded in the Public 

  Records at Date of Policy, but Known to the Insured Claimant 

and not disclosed in writing to the Company by the Insured 

Claimant prior to the date the Insured Claimant became an 

Insured under this policy; 

(c) resulting in no loss or damage to the Insured Claimant; 

(d) attaching or created subsequent to Date of Policy (however, 

this does not modify or limit the coverage provided under 

Covered Risk 9 and 10); or 

(e) resulting in loss or damage that would not have been 

sustained if the Insured Claimant had paid value for the Title. 

4. Any claim, by reason of the operation of federal bankruptcy, state 

insolvency, or similar creditors’ rights laws, that the transaction 

vesting the Title as shown in Schedule A, is 

(a) a fraudulent conveyance or fraudulent transfer; or 

(b) a preferential transfer for any reason not stated in Covered 

Risk 9 of this policy. 

5. Any lien on the Title for real estate taxes or assessments imposed 

by governmental authority and created or attaching between Date 

of Policy and the date of recording of the deed or other instrument 

of transfer in the Public Records that vests Title as shown in 

Schedule A. 
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CONDITIONS 
 

1.  DEFINITION OF TERMS 

The following terms when used in this policy mean: 

(a) “Amount of Insurance”: The amount stated in Schedule A, 

as may be increased or decreased by endorsement to this 

policy, increased by Section 8(b), or decreased by Sections 

10 and 11 of these Conditions. 

(b) “Date of Policy”: The date designated as “Date of Policy” in 

Schedule A. 

(c) “Entity”: A corporation, partnership, trust, limited liability 

company, or other similar legal entity. 

(d) “Insured": The Insured named in Schedule A. 

(i) The term "Insured" also includes 

(A) successors to the Title of the Insured by 

operation of law as distinguished from purchase, 

including heirs, devisees, survivors, personal 

representatives, or next of kin; 

(B) successors to an Insured by dissolution, merger, 

consolidation, distribution, or reorganization; 

(C) successors to an Insured by its conversion to 

another kind of Entity; 

(D) a grantee of an Insured under a deed delivered 

without payment of actual valuable consideration 

conveying the Title 

(1) if the stock, shares, memberships, or other 

equity interests of the grantee are wholly-

owned by the named Insured, 

(2) if the grantee wholly owns the named 

Insured, 

(3) if the grantee is wholly-owned by an 

affiliated Entity of the named Insured, 

provided the affiliated Entity and the named 

Insured are both wholly-owned by the same 

person or Entity, or 

(4) if the grantee is a trustee or beneficiary of a 

trust created by a written instrument 

established by the Insured named in 

Schedule A for estate planning purposes. 

(ii) With regard to (A), (B), (C), and (D) reserving, 

however, all rights and defenses as to any successor 

that the Company would have had against any 

predecessor Insured. 

(e) "Insured Claimant": An Insured claiming loss or damage.  

(f) "Knowledge" or "Known": Actual knowledge, not 

constructive knowledge or notice that may be imputed to 

an Insured by reason of the Public Records or any other 

records that impart constructive notice of matters affecting 

the Title. 

(g) "Land": The land described in Schedule A, and affixed 

improvements that by law constitute real property. The 

term "Land” does not include any property beyond the lines 

of the area described in Schedule A, nor any right, title, 

interest, estate, or easement in abutting streets, roads, 

avenues, alleys, lanes, ways, or waterways, but this does 

not modify or limit the extent that a right of access to and 

from the Land is insured by this policy. 

(h) "Mortgage": Mortgage, deed of trust, trust deed, or other 

security instrument, including one evidenced by electronic 

means authorized by law. 

(i) "Public Records":  Records established under state statutes 

at Date of Policy for the purpose of imparting constructive 

  notice of matters relating to real property to purchasers for 

value and without Knowledge. With respect to Covered Risk 

5(d), "Public Records" shall also include environmental 

protection liens filed in the records of the clerk of the United 

States District Court for the district where the Land is located. 

(j) “Title”: The estate or interest described in Schedule A. 

(k) "Unmarketable Title”: Title affected by an alleged or apparent 

matter that would permit a prospective purchaser or lessee of 

the Title or lender on the Title to be released from the 

obligation to purchase, lease, or lend if there is a contractual 

condition requiring the delivery of marketable title.  

2.  CONTINUATION OF INSURANCE 

The coverage of this policy shall continue in force as of Date of 

Policy in favor of an Insured, but only so long as the Insured 

retains an estate or interest in the Land, or holds an obligation 

secured by a purchase money Mortgage given by a purchaser from 

the Insured, or only so long as the Insured shall have liability by 

reason of warranties in any transfer or conveyance of the Title. 

This policy shall not continue in force in favor of any purchaser 

from the Insured of either (i) an estate or interest in the Land, or 

(ii) an obligation secured by a purchase money Mortgage given to 

the Insured.  

3.  NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT  

The Insured shall notify the Company promptly in writing (i) in 

case of any litigation as set forth in Section 5(a) of these 

Conditions, (ii) in case Knowledge shall come to an Insured 

hereunder of any claim of title or interest that is adverse to the 

Title, as insured, and that might cause loss or damage for which 

the Company may be liable by virtue of this policy, or (iii) if the 

Title, as insured, is rejected as Unmarketable Title. If the Company 

is prejudiced by the failure of the Insured Claimant to provide 

prompt notice, the Company's liability to the Insured Claimant 

under the policy shall be reduced to the extent of the prejudice. 

4.  PROOF OF LOSS 

In the event the Company is unable to determine the amount of 

loss or damage, the Company may, at its option, require as a 

condition of payment that the Insured Claimant furnish a signed 

proof of loss. The proof of loss must describe the defect, lien, 

encumbrance, or other matter insured against by this policy that 

constitutes the basis of loss or damage and shall state, to the 

extent possible, the basis of calculating the amount of the loss or 

damage.  

5.  DEFENSE AND PROSECUTION OF ACTIONS 

(a) Upon written request by the Insured, and subject to the 

options contained in Section 7 of these Conditions, the 

Company, at its own cost and without unreasonable delay, 

shall provide for the defense of an Insured in litigation in 

which any third party asserts a claim covered by this policy 

adverse to the Insured. This obligation is limited to only those 

stated causes of action alleging matters insured against by 

this policy. The Company shall have the right to select 

counsel of its choice (subject to the right of the Insured to 

object for reasonable cause) to represent the Insured as to 

those stated causes of action. It shall not be liable for and will 

not pay the fees of any other counsel. The Company will not 

pay any fees, costs, or expenses incurred by the Insured in 

the defense of those causes of action that allege matters not 

insured against by this policy. 
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CONDITIONS (Continued) 
 

(b) The Company shall have the right, in addition to the 

options contained in Section 7 of these Conditions, at its 

own cost, to institute and prosecute any action or 

proceeding or to do any other act that in its opinion may be 

necessary or desirable to establish the Title, as insured, or 

to prevent or reduce loss or damage to the Insured. The 

Company may take any appropriate action under the terms 

of this policy, whether or not it shall be liable to the 

Insured. The exercise of these rights shall not be an 

admission of liability or waiver of any provision of this 

policy. If the Company exercises its rights under this 

subsection, it must do so diligently. 

(c) Whenever the Company brings an action or asserts a 

defense as required or permitted by this policy, the 

Company may pursue the litigation to a final determination 

by a court of competent jurisdiction, and it expressly 

reserves the right, in its sole discretion, to appeal any 

adverse judgment or order.  

6. DUTY OF INSURED CLAIMANT TO COOPERATE 

(a) In all cases where this policy permits or requires the 

Company to prosecute or provide for the defense of any 

action or proceeding and any appeals, the Insured shall 

secure to the Company the right to so prosecute or provide 

defense in the action or proceeding, including the right to 

use, at its option, the name of the Insured for this purpose. 

Whenever requested by the Company, the Insured, at the 

Company's expense, shall give the Company all reasonable 

aid (i) in securing evidence, obtaining witnesses, 

prosecuting or defending the action or proceeding, or 

effecting settlement, and (ii) in any other lawful act that in 

the opinion of the Company may be necessary or desirable 

to establish the Title or any other matter as insured. If the 

Company is prejudiced by the failure of the Insured to 

furnish the required cooperation, the Company's obligations 

to the Insured under the policy shall terminate, including 

any liability or obligation to defend, prosecute, or continue 

any litigation, with regard to the matter or matters 

requiring such cooperation. 

(b) The Company may reasonably require the Insured Claimant 

to submit to examination under oath by any authorized 

representative of the Company and to produce for 

examination, inspection, and copying, at such reasonable 

times and places as may be designated by the authorized 

representative of the Company, all records, in whatever 

medium maintained, including books, ledgers, checks, 

memoranda, correspondence, reports, e-mails, disks, tapes, 

and videos whether bearing a date before or after Date of 

Policy, that reasonably pertain to the loss or damage. 

Further, if requested by any authorized representative of 

the Company, the Insured Claimant shall grant its 

permission, in writing, for any authorized representative of 

the Company to examine, inspect, and copy all of these 

records in the custody or control of a third party that 

reasonably pertain to the loss or damage. All information 

designated as confidential by the Insured Claimant 

provided to the Company pursuant to this Section shall not 

be disclosed to others unless, in the reasonable judgment 

of the Company, it is necessary in the administration of the 

claim. Failure of the Insured Claimant to submit for 

examination under oath, produce any reasonably requested 

information, or grant permission to secure reasonably 

necessary information from third parties as required in this 

subsection, unless prohibited by law or governmental 

regulation, shall terminate any liability of the Company 

under this policy as to that claim. 

 7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 

TERMINATION OF LIABILITY 

In case of a claim under this policy, the Company shall have the 

following additional options: 

(a) To Pay or Tender Payment of the Amount of Insurance. 

To pay or tender payment of the Amount of Insurance under 

this policy together with any costs, attorneys' fees, and 

expenses incurred by the Insured Claimant that were 

authorized by the Company up to the time of payment or 

tender of payment and that the Company is obligated to pay. 

Upon the exercise by the Company of this option, all liability 

and obligations of the Company to the Insured under this 

policy, other than to make the payment required in this 

subsection, shall terminate, including any liability or obligation 

to defend, prosecute, or continue any litigation. 

(b) To Pay or Otherwise Settle With Parties Other Than the 

Insured or With the Insured Claimant. 

(i) To pay or otherwise settle with other parties for or in the 

name of an Insured Claimant any claim insured against 

under this policy. In addition, the Company will pay any 

costs, attorneys' fees, and expenses incurred by the 

Insured Claimant that were authorized by the Company 

up to the time of payment and that the Company is 

obligated to pay; or 

(ii) To pay or otherwise settle with the Insured Claimant the 

loss or damage provided for under this policy, together 

with any costs, attorneys' fees, and expenses incurred 

by the Insured Claimant that were authorized by the 

Company up to the time of payment and that the 

Company is obligated to pay. 

Upon the exercise by the Company of either of the options 

provided for in subsections (b)(i) or (ii), the Company's 

obligations to the Insured under this policy for the claimed 

loss or damage, other than the payments required to be 

made, shall terminate, including any liability or obligation to 

defend, prosecute, or continue any litigation. 

8.  DETERMINATION AND EXTENT OF LIABILITY 

This policy is a contract of indemnity against actual monetary loss 

or damage sustained or incurred by the Insured Claimant who has 

suffered loss or damage by reason of matters insured against by 

this policy. 

(a) The extent of liability of the Company for loss or damage 

under this policy shall not exceed the lesser of 

(i) the Amount of Insurance; or 

(ii) the difference between the value of the Title as insured 

and the value of the Title subject to the risk insured 

against by this policy. 

(b) If the Company pursues its rights under Section 5 of these 

Conditions and is unsuccessful in establishing the Title, as 

insured, 

(i) the Amount of Insurance shall be increased by 10%, and 

(ii)  the Insured Claimant shall have the right to have the 

loss or damage determined either as of the date the 

claim was made by the Insured Claimant or as of the 

date it is settled and paid. 

(c) In addition to the extent of liability under (a) and (b), the 

Company will also pay those costs, attorneys' fees, and 

expenses incurred in accordance with Sections 5 and 7 of 

these Conditions.  
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CONDITIONS (Continued) 
 

9.  LIMITATION OF LIABILITY 

(a) If the Company establishes the Title, or removes the 

alleged defect, lien, or encumbrance, or cures the lack of 

a right of access to or from the Land, or cures the claim 

of Unmarketable Title, all as insured, in a reasonably 

diligent manner by any method, including litigation and 

the completion of any appeals, it shall have fully 

performed its obligations with respect to that matter and 

shall not be liable for any loss or damage caused to the 

Insured. 

(b) In the event of any litigation, including litigation by the 

Company or with the Company's consent, the Company 

shall have no liability for loss or damage until there has 

been a final determination by a court of competent 

jurisdiction, and disposition of all appeals, adverse to the 

Title, as insured. 

(c) The Company shall not be liable for loss or damage to the 

Insured for liability voluntarily assumed by the Insured in 

settling any claim or suit without the prior written consent 

of the Company. 

10.  REDUCTION OF INSURANCE; REDUCTION OR 

TERMINATION OF LIABILITY 

All payments under this policy, except payments made for 

costs, attorneys’ fees, and expenses, shall reduce the Amount 

of Insurance by the amount of the payment. 

11. LIABILITY NONCUMULATIVE 

The Amount of Insurance shall be reduced by any amount the 

Company pays under any policy insuring a Mortgage to which 

exception is taken in Schedule B or to which the Insured has 

agreed, assumed, or taken subject, or which is executed by an 

Insured after Date of Policy and which is a charge or lien on 

the Title, and the amount so paid shall be deemed a payment 

to the Insured under this policy. 

12. PAYMENT OF LOSS 

When liability and the extent of loss or damage have been 

definitely fixed in accordance with these Conditions, the 

payment shall be made within 30 days. 

13.  RIGHTS OF RECOVERY UPON PAYMENT OR 

SETTLEMENT 

(a) Whenever the Company shall have settled and paid a 

claim under this policy, it shall be subrogated and entitled 

to the rights of the Insured Claimant in the Title and all 

other rights and remedies in respect to the claim that the 

Insured Claimant has against any person or property, to 

the extent of the amount of any loss, costs, attorneys' 

fees, and expenses paid by the Company. If requested by 

the Company, the Insured Claimant shall execute 

documents to evidence the transfer to the Company of 

these rights and remedies. The Insured Claimant shall 

permit the Company to sue, compromise, or settle in the 

name of the Insured Claimant and to use the name of the 

Insured Claimant in any transaction or litigation involving 

these rights and remedies. 

If a payment on account of a claim does not fully cover 

the loss of the Insured Claimant, the Company shall defer 

the exercise of its right to recover until after the Insured 

Claimant shall have recovered its loss. 

(b) The Company’s right of subrogation includes the rights of 

the Insured to indemnities, guaranties, other policies of 

insurance, or bonds, notwithstanding any terms or 

conditions contained in those instruments that address 

subrogation rights. 

14.  ARBITRATION 

(Intentionally Deleted) 

 15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE 

CONTRACT 

(a) This policy together with all endorsements, if any, attached 

to it by the Company is the entire policy and contract 

between the Insured and the Company. In interpreting any 

provision of this policy, this policy shall be construed as a 

whole.  

(b)  Any claim of loss or damage that arises out of the status of 

the Title or by any action asserting such claim shall be 

restricted to this policy.  

(c)  Any amendment of or endorsement to this policy must be in 

writing and authenticated by an authorized person, or 

expressly incorporated by Schedule A of this policy.  

(d)  Each endorsement to this policy issued at any time is made 

a part of this policy and is subject to all of its terms and 

provisions. Except as the endorsement expressly states, it 

does not (i) modify any of the terms and provisions of the 

policy, (ii) modify any prior endorsement, (iii) extend the 

Date of Policy, or (iv) increase the Amount of Insurance.  

16.  SEVERABILITY 

In the event any provision of this policy, in whole or in part, is 

held invalid or unenforceable under applicable law, the policy 

shall be deemed not to include that provision or such part held to 

be invalid, but all other provisions shall remain in full force and 

effect. 

17.  CHOICE OF LAW; FORUM 

(a) Choice of Law: The Insured acknowledges the Company has 

underwritten the risks covered by this policy and 

determined the premium charged therefor in reliance upon 

the law affecting interests in real property and applicable to 

the interpretation, rights, remedies, or enforcement of 

policies of title insurance of the jurisdiction where the Land 

is located.  

Therefore, the court or an arbitrator shall apply the law of 

the jurisdiction where the Land is located to determine the 

validity of claims against the Title that are adverse to the 

Insured and to interpret and enforce the terms of this 

policy. In neither case shall the court or arbitrator apply its 

conflicts of law principles to determine the applicable law.  

(b) Choice of Forum: Any litigation or other proceeding brought 

by the Insured against the Company must be filed only in a 

state or federal court within the United States of America or 

its territories having appropriate jurisdiction.  

18.  NOTICES, WHERE SENT 

Any notice of claim and any other notice or statement in writing 

required to be given to the Company under this policy must be 

given to the Company at First American Title Insurance 

Company, Attn: Claims National Intake Center, 1 First 

American Way; Santa Ana, CA 92707. Phone: 888-632-

1642. 
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 Schedule A 

 Owner's Policy of Title Insurance 
   
 ISSUED BY  

 First American Title Insurance Company 
   

 POLICY NUMBER 

 1097907-O 
 

Name and Address of Title Insurance Company: 
First American Title Insurance Company, 1 First American Way, Santa Ana, CA 92707. 

File No.: NCS-1097907-OR1 

 

Address Reference: 10700 SW Tualatin-Sherwood 
Road, Tualatin, OR 97062 

Amount of Insurance: $3,375,000.00 

 

  

Premium: $7,928.00 short term Date of Policy: Date of Recording at time 
of Recording 

  

1. Name of Insured: 
 

Phelan-MJD2, LLC 

2. The estate or interest in the Land that is insured by this policy is: 
  
Fee Simple 

3. Title is vested in: 
  

Phelan-MJD2, LLC, a California limited liability company 

4. The Land referred to in this policy is described as follows: 

PARCEL I: 
 
PARCEL 3, PARTITION PLAT NO. 2003-040, IN THE CITY OF TUALATIN, COUNTY OF WASHINGTON 
AND STATE OF OREGON. 
 
PARCEL II: 
 
AN EASEMENT FOR PRIVATE ACCESS AND UTILITY AS SET FORTH ON PARTITION PLAT NO. 2003-
040, IN THE CITY OF TUALATIN, COUNTY OF WASHINGTON AND STATE OF OREGON. 
 
PARCEL III: 
 
AN EASEMENT FOR SIDEWALK PURPOSES AS CREATED BY THAT CERTAIN AMENDMENT TO 
RESTRICTIVE COVENANT AND DECLARATION OF EASEMENT RECORDED JUNE 9, 2006 AS FEE NO. 
2006 068730. 
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 Schedule B 

 Owner's Policy of Title Insurance 
   
 ISSUED BY  

 First American Title Insurance Company 
   

 POLICY NUMBER 

 1097907-O 
 

File No.: NCS-1097907-OR1  

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses that 

arise by reason of: 

 

1. General and special taxes and assessments for the fiscal year 2021-2022, a lien not yet due or 
payable.  

2. These premises are within the boundaries of the Clean Water Service District and are subject to the 
levies and assessments thereof. 

3. Easement, including terms and provisions contained therein: 
  
Recording Information: September 13, 1990 as Fee No. 90049686  
In Favor of: Washington County, a political subdivision of the State of 

Oregon  
For: Drainage  
  

4. Easements for private access and utility purposes as shown on the recorded plat of Partition Plat No. 

2003-040. 

5. Restrictions shown on the recorded plat of Partition Plat No. 2003-040.  

6. Covenants, conditions, restrictions and easements in the document recorded December 1, 
2004 as Fee No. 2004 137530, but deleting any covenant, condition or restriction indicating a 
preference, limitation or discrimination based on race, color, religion, sex, handicap, familial status, 
national origin, sexual orientation, marital status, ancestry, source of income or disability, to the 
extent such covenants, conditions or restrictions violate Title 42, Section 3604(c), of the United 
States Codes. Lawful restrictions under state and federal law on the age of occupants in senior 
housing or housing for older persons shall not be construed as restrictions based on familial status.  

Document(s) declaring modifications thereof recorded June 9, 2006 as Fee No. 2006 068730.  

7. An easement for cable, as well as to install new conduits and fiber or replacement technology and 
incidental purposes, recorded November 17, 2008 as Fee No. 2008 093292 (Case No. 1:99-ml-9313-
DFH-TAB). 
  
In Favor of:  AT&T Corp. and AT&T Communications - East, Inc. (formerly 

AT&T Communications, Inc.) 
Affects:  As described therein 
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8. Survey prepared by Northwest Surveying, Inc., dated November 4th 2021 (preliminary), under Job 
No. 2359, shows the following:  

 

1. The property is currently being used for storage and parking by lakeside lumber. No agreement 
found. 

 

2. A 6" chain-link fence with barbed wire extends up to 3.3 feet onto the surveyed property along 
the Westerly South line. 

 

3. An 8" chain-link fence with barbed wire extends onto the Southerly portion of Parcel 2 of Partition 
Plat 2003-040 up to 11 feet. 

NOTICE: This is a pro-forma policy furnished to or on behalf of the party to be insured. It 

neither reflects the present status of title, nor is it intended to be a commitment to insure. 

The inclusion of endorsements as part of the pro-forma policy in no way evidences the 

willingness of the Company to provide any affirmative coverage shown therein. 

 

There are requirements which must be met before a final policy can be issued in the same 

form as this pro-forma policy. A commitment to insure setting forth these requirements 

should be obtained from the Company.  
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CONTIGUITY - SINGLE 
PARCEL ENDORSEMENT 

 

Issued by 
 

First American Title Insurance Company 
 

Attached to Policy No.: 1097907-O 
 

File No.: NCS-1097907-OR1 
 

The Company insures against loss or damage sustained by the Insured by reason of: 
 
1. the failure of Parcel III of Partition Plat 2003-040  to be contiguous to Parcels I and II of said 

Partition Plat as the boundaries are delineated in the map of said Plat,  or 
 
2. the presence of any gaps, strips, or gores separating the contiguous boundary lines described above. 
 
 
 
 

 
 
 
 

 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 

endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Date:    
 

 
 

Form 50-OR219.1-06 (7-1-14) Page 10 of 28  OTIRO 219.1-06 Contiguity - Single Parcel (ALTA 19.1-06) (6-17-06) 
Oregon 
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ZONING ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company 
 

Attached to Policy No.: 1097907-O 
 
File No.: NCS-1097907-OR1 
 
1. The Company insures against loss or damage sustained by the Insured in the event that, at Date of 

Policy, 
 

a. According to applicable zoning ordinances and amendments, the Land is not classified Zone MG - 
General Manufacturing; 

 
b. The following use or uses are not allowed under that classification: Industrial 

 
2. There shall be no liability under this endorsement based on 
 

a. Lack of compliance with any conditions, restrictions, or requirements contained in the zoning 
ordinances and amendments, including but not limited to the failure to secure necessary 
consents or authorizations as a prerequisite to the use or uses.  This paragraph 2.a. does not 
modify or limit the coverage provided in Covered Risk 5. 

 

b. The invalidity of the zoning ordinances and amendments until after a final decree of a court of 
competent jurisdiction adjudicating the invalidity, the effect of which is to prohibit the use or 
uses. 

 
c. The refusal of any person to purchase, lease or lend money on the Title covered by this policy. 

 
 
 
 
 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 

 
Date:   
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Form 50-OR203-06 (7-1-14) Page 12 of 28  OTIRO 203-06 Zoning (ALTA 3-06)(6-17-06) 

Oregon 
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COMMERCIAL ENVIRONMENTAL 
PROTECTION LIEN ENDORSEMENT 

 

Issued by 
 

First American Title Insurance Company 
 

Attached to Policy No.: 1097907-O    
 

File No.: NCS-1097907-OR1  
 

The Company insures against loss or damage sustained by the Insured by reason of an environmental 
protection lien that, at Date of Policy, is recorded in the Public Records or filed in the records of the clerk 
of the United States district court for the district in which the Land is located, unless the environmental 
protection lien is set forth as an exception in Schedule B. 
 
 
 
 

 
 
 

This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Date:   
 

  
 

Form 50-OR208.2-06 (7-1-14) Page 13 of 28  OTIRO 208.2-6 Commercial Environmental Protection Lien (ALTA 8.2-06) (10-16-08) 
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COVENANTS, CONDITIONS AND RESTRICTIONS - 

LAND UNDER DEVELOPMENT - OWNER'S POLICY ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company 
 

Date:   Premium: $   
 

1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 
 

a. "Covenant" means a covenant, condition, limitation or restriction in a document or instrument in 
effect at Date of Policy. 

 
b. "Future Improvement" means a building, structure, road, walkway, driveway, curb to be 

constructed on or affixed to the Land in the locations according to the Plans and that by law will 
constitute real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 

 
c. "Improvement" means a building, structure located on the surface of the Land, road, walkway, 

driveway, or curb, affixed to the Land at Date of Policy and that by law constitutes real property, 
but excluding any crops, landscaping, lawn, shrubbery, or trees. 

 
d. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 

Phelan Development dated January 8, 2022, last revised _____, designated as Avery One 
consisting of 1 sheets. 

 
3. The Company insures against loss or damage sustained by the Insured by reason of: 
 

a. A violation of an enforceable Covenant by an Improvement on the Land at Date of Policy or by a 
Future Improvement, unless an exception in Schedule B of the policy identifies the violation; 

 
b. Enforced removal of an Improvement located on the Land or of a Future Improvement as a result 

of a violation of a building setback line shown on a plat of subdivision recorded or filed in the 
Public Records at Date of Policy, unless an exception in Schedule B of the policy identifies the 
violation; or 

 
c. A notice of a violation, recorded in the Public Records at Date of Policy, of an enforceable 

Covenant relating to environmental protection describing any part of the Land and referring to 
that Covenant, but only to the extent of the violation of the Covenant referred to in that notice, 
unless an exception in Schedule B of the policy identifies the notice of the violation. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys' fees, or expenses) resulting from: 
 

a. any Covenant contained in an instrument creating a lease; 
 

b. any Covenant relating to obligations of any type to perform maintenance, repair, or remediation 
on the Land; or 
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c. except as provided in Section 3.c, any Covenant relating to environmental protection of any kind 
or nature, including hazardous or toxic matters, conditions, or substances. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Order Reference:   
 
IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

   
 

Copyright 2012 American Land Title Association. All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 

  
Form 50-OR209.8-06 (9-8-14) Page 15 of 28  OTIRO 209.8-06 (ALTA 9.8-06) Covenants, Conditions and Restrictions - Land Under Development 

- Owner's Policy (4-2-12) 
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PRIVATE RIGHTS - OWNER'S POLICY 
 

Issued by 
 

First American Title Insurance Company 
 

Date:   Premium: $ 
 

1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 

2. For the purposes of this endorsement only: 
 

a. "Covenant" means a covenant, condition, limitation or restriction in a document or instrument 
recorded in the Public Records at Date of Policy.  

 

b. "Private Right" means (i) an option to purchase; (ii) a right of first refusal; or (iii) a right of prior 
approval of a future purchaser or occupant. 

 

3. The Company insures against loss or damage sustained by the Insured under this Owner's Policy if 
enforcement of a Private Right in a Covenant affecting the Title at Date of Policy based on a transfer 
of Title on or before Date of Policy causes a loss of the Insured's Title. 

 

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 
 

a. any Covenant contained in an instrument creating a lease; 
 

b. any Covenant relating to obligations of any type to perform maintenance, repair, or remediation 
on the Land; 

 

c. any Covenant relating to environmental protection of any kind or nature, including hazardous or 
toxic matters, conditions, or substances; or 

 

d. any Private Right in an instrument identified in Exception(s) N/A in Schedule B. 
 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Order Reference:   
 

IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

 
 

Copyright 2013 American Land Title Association. All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
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Form 50-OR209.9-06 (9-8-14) Page 17 of 28 OTIRO 209.9-06 (ALTA 9.9-06) Private Rights - Owner's Policy (Rev. 4-2-13)  
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ACCESS AND ENTRY 
ENDORSEMENT 

 

Issued by  

 

 First American Title Insurance Company   
 

Attached to Policy No.: 1097907-O  
 

File No.: NCS-1097907-OR1 
  
The Company insures against loss or damage sustained by the Insured if, at Date of Policy (i) the Land 
does not abut and have both actual vehicular and pedestrian access to and from SW Tualatin-Sherwood 
Road (the "Street"), (ii) the Street is not physically open and publicly maintained, or (iii) the Insured has 
no right to use existing curb cuts or entries along that portion of the Street abutting the Land.  
 

 
 
 
 
 
 
 
 
This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance.  To the extent a provision of the policy or a previous 

endorsement is inconsistent with an express provision of this endorsement, this endorsement controls.  
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Date:  
 

 
 

Form 50-OR217-06 (7-1-14) Page 18 of 28  OTIRO-217-06 Access and Entry (ALTA 17-06) (6-17-06) 
Oregon 
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UTILITY ACCESS ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  
 

Attached to Policy No.: 1097907-O  
 

File No.: NCS-1097907-OR1  
 

The Company insures against loss or damage sustained by the Insured by reason of the lack of a right of 
access to the following utilities or services: [CHECK ALL THAT APPLY] 
 
☒    Water service ☐   Natural gas service ☒    Telephone service 
   ☒    Electrical power service ☒   Sanitary sewer ☒    Storm water drainage 
☐      ☐     ☐      
 

either over, under or upon rights-of-way or easements for the benefit of the Land because of: 
 
(1) a gap or gore between the boundaries of the Land and the rights-of-way or easements; 

 
(2) a gap between the boundaries of the rights-of-way or easements; or 

 
(3) termination by a grantor, or its successor, of the rights-of-way or easements. 
 
 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 

of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Order Reference:   
 

IN WITNESS WHEREOF,  the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

  
 
Copyright 2006-2009 American Land Title Association. All rights reserved. 

The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
 

Form 50-OR217.2-06 (9-8-14) Page 19 of 28  OTIRO 217.2-06 (ALTA 17.2-06) Utility Access (10-16-08) 
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SINGLE TAX PARCEL 
ENDORSEMENT 

 
Issued by 

 

First American Title Insurance Company  
 
Attached to Policy No.: 1097907-O  
     
File No.: NCS-1097907-OR1  
 
The Company insures against loss or damage sustained by the Insured by reason of the Land being taxed 
as part of a larger parcel of land or failing to constitute a separate tax parcel for real estate taxes. 
 
 
 
 
 
 
 
 
This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance.  To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls.  
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 

endorsements. 
 
Date:   
 

  
 
Form 50-OR218-06 (7-1-14) Page 20 of 28  OTIRO-218-06 Single Tax Parcel (ALTA 18-06) (6-17-06) 

Oregon 
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SAME AS SURVEY ENDORSEMENT 

  

  Issued by  
  

 First American Title Insurance Company 
 
Attached to Policy No.: 1097907-O 
 
File No.: NCS-1097907-OR1 
  
Date         :   
    
Premium   : Paid 

 
The Company insures against loss or damage sustained by the Insured by reason of the failure of the 
Land as described in Schedule A to be the same as that identified on the survey made by Nortwest 
Surveying, Inc. dated November 4, 2021 Preliminary, and designated Job No. 2359. 
  
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement 
controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of 
any prior endorsements. 
 

  
 
Form 50-OR225-06 (7-1-14) Page 21 of 28  OTIRO 225-06 Same as Survey (Rev. 12-6-10) 

Oregon 
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ENCROACHMENTS - BOUNDARIES AND EASEMENTS 
AND LAND UNDER DEVELOPMENT ENDORSEMENT 

  

Issued by  
  

 First American Title Insurance Company 
  

  
Attached to Policy No.: 1097907-O  File No.: NCS-1097907-OR1 
 

Date:   
  

Premium:  
 

1. The insurance provided by this endorsement is subject to the exceptions Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy.  

 

2. For purposes of this endorsement only: 
(a) "Improvement" means a building, structure, or paved area, including any road, walkway, 

parking area, driveway, or curb located on the surface of the Land or the surface of adjoining 
land at Date of Policy that by law constitutes real property. 

(b) "Future Improvement" means any of the following to be constructed on the Land after Date 
of Policy in the locations according to the Plans and that by law constitutes real property: 
(i) a building; 
(ii) a structure; or 
(iii) a paved area, including any road, walkway, parking area, driveway, or curb. 

(c) "Plans" mean the survey, site and elevation plans, or other depictions or drawings prepared 

by Phelan Development dated January 8, 2022, last revised _______, designated as Avery 
One consisting of 1 sheets. 

 

3. The Company insures against loss or damage sustained by the Insured by reason of: 
(a) An encroachment of any Improvement or Future Improvement located on the Land onto 

adjoining land or onto that portion of the Land subject to an easement, unless an Exception 
in Schedule B of the policy identifies the encroachment; 

(b) An encroachment of any Improvement located on adjoining land onto the Land at Date of 
Policy, unless an Exception in Schedule B of the policy identifies the encroachment; 

(c) Enforced removal of any Improvement or Future Improvement located on the Land as a 
result of an encroachment by the Improvement or Future Improvement onto any portion of 
the Land subject to any easement, in the event that the owners of the easement shall, for 
the purpose of exercising the right of use or maintenance of the easement, compel removal 
or relocation of the encroaching Improvement or Future Improvement; or 

(d) Enforced removal of any Improvement or Future Improvement located on the Land that 
encroaches onto adjoining land. 

 

4. Sections 3(c) and 3(d) of this endorsement do not insure against loss or damage (and the 
Company will not pay costs, attorneys' fees, or expenses) resulting from the following Exceptions, 
if any, listed in Schedule B:N/A 

 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
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Date:   
 

  
 

Copyright 2006-2012 American Land Title Association. All rights reserved. 

The use of this Form (or any derivative thereof) is restricted to ALTA licensees and ALTA members in good standing as of the date 
of use. All other uses are prohibited. Reprinted under license from the American Land Title Association. 
 

  
Form 50-OR228.3-06 (8-9-18) Page 23 of 28 OTIRO 228.3-06 Encroachments - Boundaries and Easements -  

Land Under Development (12-1-16) 
ALTA 28.3-06 (4-2-15) Technical Correction (12-1-16) 

Oregon 
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MINERALS AND OTHER SUBSURFACE SUBSTANCES -  
LAND UNDER DEVELOPMENT ENDORSEMENT 

 
Issued by 

 

First American Title Insurance Company  
 

Attached to Policy No.: 1097907-O File No.: NCS-1097907-OR1 
 
1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 

 
a. "Improvement" means a building, structure located on the surface of the Land, and any paved 

road, walkway, parking area, driveway, or curb, affixed to the Land at Date of Policy and that by 
law constitutes real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 
 

b. "Future Improvement" means a building, structure, and any paved road, walkway, parking area, 
driveway, or curb to be constructed on or affixed to the Land in the locations according to the 
Plans and that by law will constitute real property, but excluding any crops, landscaping, lawn, 
shrubbery, or trees. 
 

c. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 
Phelan Development dated January 8, 2022, last revised ______, designated as Avery One 

consisting of 1 sheets. 
 
3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 

removal or alteration of any Improvement or a Future Improvement, resulting from the future 
exercise of any right existing at Date of Policy to use the surface of the Land for the extraction or 
development of minerals or any other subsurface substances excepted from the description of the 
Land or excepted in Schedule B. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys’ fees, or expenses) resulting from: 
 
a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; 

 
b. negligence by a person or an Entity exercising a right to extract or develop minerals or other 

subsurface substance; or 
 

c. the exercise of the rights described in (N/A). 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Date:  
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POLICY AUTHENTICATION  ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  
 

Date:   Premium: $  
 
When the policy is issued by the Company with a policy number and Date of Policy, the Company will not 
deny liability under the policy or any endorsements issued with the policy solely on the grounds that the 
policy or endorsements were issued electronically or lack signatures in accordance with the Conditions.   
 
 
 
 
 
 
 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Order Reference:  
 
IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

  
 
Copyright 2013 American Land Title Association. All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
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WATER - LAND UNDER DEVELOPMENT ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  

 
Attached to Policy No.: 1097907-O   
 
File No.: NCS-1097907-OR1  
 
Date:    
 
Premium:   
 
1. The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 
 

a. "Improvement" means a building, structure located on the surface of the Land, and any paved 
road, walkway, parking area, driveway, or curb, affixed to the Land at Date of Policy and that by 
law constitutes real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 
 

b. "Future Improvement" means a building, structure, and any paved road, walkway, parking area, 
driveway, or curb to be constructed on or affixed to the Land in the locations according to the 
Plans and that by law will constitute real property, but excluding any crops, landscaping, lawn, 
shrubbery, or trees. 
 

c. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 
Phelan Development dated January 8, 2022, last revised _______, designated as Avery One 
consisting of 1 sheets. 

 
3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 

removal or alteration of an Improvement or a Future Improvement, resulting from the future exercise 
of any right existing at Date of Policy to use the surface of the Land for the extraction or 
development of water excepted from the description of the Land or excepted in Schedule B. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys' fees, or expenses) resulting from: 
 

a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 
 

b. negligence by a person or an Entity exercising a right to extract or develop water[; or 
 

c. the exercise of the rights described in (N/A)].* 
 

*Instructional note: identify the interest excepted from the description of the Land in Schedule A 
or excepted in Schedule B that you intend to exclude from this coverage. 

 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
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Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
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Owner's Policy 

 Owner's Policy of Title Insurance 
  ISSUED BY  
 First American Title Insurance Company  
  POLICY NUMBER 
 5031941-1111165-L 

  
 

 

Any notice of claim and any other notice or statement in writing required to be given to the Company under this policy must be 
given to the Company at the address shown in Section 18 of the Conditions. 
 

COVERED RISKS 
 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE CONDITIONS, 

FIRST AMERICAN TITLE INSURANCE COMPANY, a Nebraska corporation (the “Company”) insures, as of Date of Policy and, to the extent 
stated in Covered Risks 9 and 10, after Date of Policy, against loss or damage, not exceeding the Amount of Insurance, sustained or incurred by the 
Insured by reason of: 
 

1. Title being vested other than as stated in Schedule A. 

2. Any defect in or lien or encumbrance on the Title. This Covered Risk includes but is not limited to insurance against loss from 
(a) A defect in the Title caused by 

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation; 
(ii)  failure of any person or Entity to have authorized a transfer or conveyance; 

(iii)  a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered; 
(iv)  failure to perform those acts necessary to create a document by electronic means authorized by law; 
(v)  a document executed under a falsified, expired, or otherwise invalid power of attorney; 
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic 

means authorized by law; or 

(vii) a defective judicial or administrative proceeding. 
(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but unpaid. 
(c) Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an 

accurate and complete land survey of the Land. The term “encroachment” includes encroachments of existing improvements located 

on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land. 
3. Unmarketable Title. 
4. No right of access to and from the Land. 

(Covered Risks Continued on Page 2) 
 
 

In Witness Whereof, First American Title Insurance Company has caused its corporate name to be hereunto affixed by its authorized officers as of 

Date of Policy shown in Schedule A. 
 

First American Title Insurance Company  

 

Dennis J. Gilmore 
President 

 

 

Greg L. Smith 
Secretary 

 

 
(This Policy is valid only when Schedules A and B are attached) 
 

 

Copyright 2006-2009 American Land Title Association. All rights reserved. The use of this form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  
All other uses are prohibited. Reprinted under license from the American Land Title Association 
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COVERED RISKS (Continued) 
 

5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) 
restricting, regulating, prohibiting, or relating to 
(a) the occupancy, use, or enjoyment of the Land; 
(b) the character, dimensions, or location of any improvement erected on the Land; 

(c) the subdivision of land; or 
(d) environmental protection 
if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to 
the extent of the violation or enforcement referred to in that notice. 

6. An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement 
action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that 
notice. 

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records. 

8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge. 
9. Title being vested other than as stated in Schedule A or being defective 

(a) as a result of the avoidance in whole or in part, or from a court order providing an alternative remedy, of a transfer of all or any part 
of the title to or any interest in the Land occurring prior to the transaction vesting Title as shown in Schedule A because that prior 

transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or 
(b) because the instrument of transfer vesting Title as shown in Schedule A constitutes a preferential transfer under federal bankruptcy, 

state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records 
(i) to be timely, or 

(ii) to impart notice of its existence to a purchaser for value or to a judgment or lien creditor. 
10. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 9 that has been created or attached 

or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the deed or other instrument 
of transfer in the Public Records that vests Title as shown in Schedule A. 

 

The Company will also pay the costs, attorneys’ fees, and expenses incurred in defense of any matter insured against by this Policy, but only to 
the extent provided in the Conditions. 

 
 

EXCLUSIONS FROM COVERAGE 
 

The following matters are expressly excluded from the coverage of 
this policy, and the Company will not pay loss or damage, costs, 

attorneys' fees, or expenses that arise by reason of: 
1.  (a)  Any law, ordinance, permit, or governmental regulation  

(including those relating to building and zoning) restricting, 
regulating, prohibiting, or relating to 

(i) the occupancy, use, or enjoyment of the Land; 
(ii) the character, dimensions, or location of any 

improvement erected on the Land; 
(iii) the subdivision of land; or 

 (iv) environmental protection; 
or the effect of any violation of these laws, ordinances, or 
governmental regulations. This Exclusion 1(a) does not 
modify or limit the coverage provided under Covered Risk 

5. 
(b)  Any governmental police power. This Exclusion 1(b) does 

not modify or limit the coverage provided under Covered 
Risk 6. 

2. Rights of eminent domain. This Exclusion does not modify or 
limit the coverage provided under Covered Risk 7 or 8. 

3. Defects, liens, encumbrances, adverse claims, or other matters 
(a) created, suffered, assumed, or agreed to by the Insured 

Claimant; 
(b)  not Known to the Company, not recorded in the Public 

  Records at Date of Policy, but Known to the Insured Claimant 

and not disclosed in writing to the Company by the Insured 

Claimant prior to the date the Insured Claimant became an 

Insured under this policy; 

(c) resulting in no loss or damage to the Insured Claimant; 

(d) attaching or created subsequent to Date of Policy (however, 

this does not modify or limit the coverage provided under 

Covered Risk 9 and 10); or 

(e) resulting in loss or damage that would not have been 

sustained if the Insured Claimant had paid value for the Title. 

4. Any claim, by reason of the operation of federal bankruptcy, state 

insolvency, or similar creditors’ rights laws, that the transaction 

vesting the Title as shown in Schedule A, is 

(a) a fraudulent conveyance or fraudulent transfer; or 

(b) a preferential transfer for any reason not stated in Covered 

Risk 9 of this policy. 

5. Any lien on the Title for real estate taxes or assessments imposed 

by governmental authority and created or attaching between Date 

of Policy and the date of recording of the deed or other instrument 

of transfer in the Public Records that vests Title as shown in 

Schedule A. 
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CONDITIONS 
 

1.  DEFINITION OF TERMS 

The following terms when used in this policy mean: 

(a) “Amount of Insurance”: The amount stated in Schedule A, 

as may be increased or decreased by endorsement to this 

policy, increased by Section 8(b), or decreased by Sections 

10 and 11 of these Conditions. 

(b) “Date of Policy”: The date designated as “Date of Policy” in 

Schedule A. 

(c) “Entity”: A corporation, partnership, trust, limited liability 

company, or other similar legal entity. 

(d) “Insured": The Insured named in Schedule A. 

(i) The term "Insured" also includes 

(A) successors to the Title of the Insured by 

operation of law as distinguished from purchase, 

including heirs, devisees, survivors, personal 

representatives, or next of kin; 

(B) successors to an Insured by dissolution, merger, 

consolidation, distribution, or reorganization; 

(C) successors to an Insured by its conversion to 

another kind of Entity; 

(D) a grantee of an Insured under a deed delivered 

without payment of actual valuable consideration 

conveying the Title 

(1) if the stock, shares, memberships, or other 

equity interests of the grantee are wholly-

owned by the named Insured, 

(2) if the grantee wholly owns the named 

Insured, 

(3) if the grantee is wholly-owned by an 

affiliated Entity of the named Insured, 

provided the affiliated Entity and the named 

Insured are both wholly-owned by the same 

person or Entity, or 

(4) if the grantee is a trustee or beneficiary of a 

trust created by a written instrument 

established by the Insured named in 

Schedule A for estate planning purposes. 

(ii) With regard to (A), (B), (C), and (D) reserving, 

however, all rights and defenses as to any successor 

that the Company would have had against any 

predecessor Insured. 

(e) "Insured Claimant": An Insured claiming loss or damage.  

(f) "Knowledge" or "Known": Actual knowledge, not 

constructive knowledge or notice that may be imputed to 

an Insured by reason of the Public Records or any other 

records that impart constructive notice of matters affecting 

the Title. 

(g) "Land": The land described in Schedule A, and affixed 

improvements that by law constitute real property. The 

term "Land” does not include any property beyond the lines 

of the area described in Schedule A, nor any right, title, 

interest, estate, or easement in abutting streets, roads, 

avenues, alleys, lanes, ways, or waterways, but this does 

not modify or limit the extent that a right of access to and 

from the Land is insured by this policy. 

(h) "Mortgage": Mortgage, deed of trust, trust deed, or other 

security instrument, including one evidenced by electronic 

means authorized by law. 

(i) "Public Records":  Records established under state statutes 

at Date of Policy for the purpose of imparting constructive 

  notice of matters relating to real property to purchasers for 

value and without Knowledge. With respect to Covered Risk 

5(d), "Public Records" shall also include environmental 

protection liens filed in the records of the clerk of the United 

States District Court for the district where the Land is located. 

(j) “Title”: The estate or interest described in Schedule A. 

(k) "Unmarketable Title”: Title affected by an alleged or apparent 

matter that would permit a prospective purchaser or lessee of 

the Title or lender on the Title to be released from the 

obligation to purchase, lease, or lend if there is a contractual 

condition requiring the delivery of marketable title.  

2.  CONTINUATION OF INSURANCE 

The coverage of this policy shall continue in force as of Date of 

Policy in favor of an Insured, but only so long as the Insured 

retains an estate or interest in the Land, or holds an obligation 

secured by a purchase money Mortgage given by a purchaser from 

the Insured, or only so long as the Insured shall have liability by 

reason of warranties in any transfer or conveyance of the Title. 

This policy shall not continue in force in favor of any purchaser 

from the Insured of either (i) an estate or interest in the Land, or 

(ii) an obligation secured by a purchase money Mortgage given to 

the Insured.  

3.  NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT  

The Insured shall notify the Company promptly in writing (i) in 

case of any litigation as set forth in Section 5(a) of these 

Conditions, (ii) in case Knowledge shall come to an Insured 

hereunder of any claim of title or interest that is adverse to the 

Title, as insured, and that might cause loss or damage for which 

the Company may be liable by virtue of this policy, or (iii) if the 

Title, as insured, is rejected as Unmarketable Title. If the Company 

is prejudiced by the failure of the Insured Claimant to provide 

prompt notice, the Company's liability to the Insured Claimant 

under the policy shall be reduced to the extent of the prejudice. 

4.  PROOF OF LOSS 

In the event the Company is unable to determine the amount of 

loss or damage, the Company may, at its option, require as a 

condition of payment that the Insured Claimant furnish a signed 

proof of loss. The proof of loss must describe the defect, lien, 

encumbrance, or other matter insured against by this policy that 

constitutes the basis of loss or damage and shall state, to the 

extent possible, the basis of calculating the amount of the loss or 

damage.  

5.  DEFENSE AND PROSECUTION OF ACTIONS 

(a) Upon written request by the Insured, and subject to the 

options contained in Section 7 of these Conditions, the 

Company, at its own cost and without unreasonable delay, 

shall provide for the defense of an Insured in litigation in 

which any third party asserts a claim covered by this policy 

adverse to the Insured. This obligation is limited to only those 

stated causes of action alleging matters insured against by 

this policy. The Company shall have the right to select 

counsel of its choice (subject to the right of the Insured to 

object for reasonable cause) to represent the Insured as to 

those stated causes of action. It shall not be liable for and will 

not pay the fees of any other counsel. The Company will not 

pay any fees, costs, or expenses incurred by the Insured in 

the defense of those causes of action that allege matters not 

insured against by this policy. 
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CONDITIONS (Continued) 
 

(b) The Company shall have the right, in addition to the 

options contained in Section 7 of these Conditions, at its 

own cost, to institute and prosecute any action or 

proceeding or to do any other act that in its opinion may be 

necessary or desirable to establish the Title, as insured, or 

to prevent or reduce loss or damage to the Insured. The 

Company may take any appropriate action under the terms 

of this policy, whether or not it shall be liable to the 

Insured. The exercise of these rights shall not be an 

admission of liability or waiver of any provision of this 

policy. If the Company exercises its rights under this 

subsection, it must do so diligently. 

(c) Whenever the Company brings an action or asserts a 

defense as required or permitted by this policy, the 

Company may pursue the litigation to a final determination 

by a court of competent jurisdiction, and it expressly 

reserves the right, in its sole discretion, to appeal any 

adverse judgment or order.  

6. DUTY OF INSURED CLAIMANT TO COOPERATE 

(a) In all cases where this policy permits or requires the 

Company to prosecute or provide for the defense of any 

action or proceeding and any appeals, the Insured shall 

secure to the Company the right to so prosecute or provide 

defense in the action or proceeding, including the right to 

use, at its option, the name of the Insured for this purpose. 

Whenever requested by the Company, the Insured, at the 

Company's expense, shall give the Company all reasonable 

aid (i) in securing evidence, obtaining witnesses, 

prosecuting or defending the action or proceeding, or 

effecting settlement, and (ii) in any other lawful act that in 

the opinion of the Company may be necessary or desirable 

to establish the Title or any other matter as insured. If the 

Company is prejudiced by the failure of the Insured to 

furnish the required cooperation, the Company's obligations 

to the Insured under the policy shall terminate, including 

any liability or obligation to defend, prosecute, or continue 

any litigation, with regard to the matter or matters 

requiring such cooperation. 

(b) The Company may reasonably require the Insured Claimant 

to submit to examination under oath by any authorized 

representative of the Company and to produce for 

examination, inspection, and copying, at such reasonable 

times and places as may be designated by the authorized 

representative of the Company, all records, in whatever 

medium maintained, including books, ledgers, checks, 

memoranda, correspondence, reports, e-mails, disks, tapes, 

and videos whether bearing a date before or after Date of 

Policy, that reasonably pertain to the loss or damage. 

Further, if requested by any authorized representative of 

the Company, the Insured Claimant shall grant its 

permission, in writing, for any authorized representative of 

the Company to examine, inspect, and copy all of these 

records in the custody or control of a third party that 

reasonably pertain to the loss or damage. All information 

designated as confidential by the Insured Claimant 

provided to the Company pursuant to this Section shall not 

be disclosed to others unless, in the reasonable judgment 

of the Company, it is necessary in the administration of the 

claim. Failure of the Insured Claimant to submit for 

examination under oath, produce any reasonably requested 

information, or grant permission to secure reasonably 

necessary information from third parties as required in this 

subsection, unless prohibited by law or governmental 

regulation, shall terminate any liability of the Company 

under this policy as to that claim. 

 7.  OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 

TERMINATION OF LIABILITY 

In case of a claim under this policy, the Company shall have the 

following additional options: 

(a) To Pay or Tender Payment of the Amount of Insurance. 

To pay or tender payment of the Amount of Insurance under 

this policy together with any costs, attorneys' fees, and 

expenses incurred by the Insured Claimant that were 

authorized by the Company up to the time of payment or 

tender of payment and that the Company is obligated to pay. 

Upon the exercise by the Company of this option, all liability 

and obligations of the Company to the Insured under this 

policy, other than to make the payment required in this 

subsection, shall terminate, including any liability or obligation 

to defend, prosecute, or continue any litigation. 

(b) To Pay or Otherwise Settle With Parties Other Than the 

Insured or With the Insured Claimant. 

(i) To pay or otherwise settle with other parties for or in the 

name of an Insured Claimant any claim insured against 

under this policy. In addition, the Company will pay any 

costs, attorneys' fees, and expenses incurred by the 

Insured Claimant that were authorized by the Company 

up to the time of payment and that the Company is 

obligated to pay; or 

(ii) To pay or otherwise settle with the Insured Claimant the 

loss or damage provided for under this policy, together 

with any costs, attorneys' fees, and expenses incurred 

by the Insured Claimant that were authorized by the 

Company up to the time of payment and that the 

Company is obligated to pay. 

Upon the exercise by the Company of either of the options 

provided for in subsections (b)(i) or (ii), the Company's 

obligations to the Insured under this policy for the claimed 

loss or damage, other than the payments required to be 

made, shall terminate, including any liability or obligation to 

defend, prosecute, or continue any litigation. 

8.  DETERMINATION AND EXTENT OF LIABILITY 

This policy is a contract of indemnity against actual monetary loss 

or damage sustained or incurred by the Insured Claimant who has 

suffered loss or damage by reason of matters insured against by 

this policy. 

(a) The extent of liability of the Company for loss or damage 

under this policy shall not exceed the lesser of 

(i) the Amount of Insurance; or 

(ii) the difference between the value of the Title as insured 

and the value of the Title subject to the risk insured 

against by this policy. 

(b) If the Company pursues its rights under Section 5 of these 

Conditions and is unsuccessful in establishing the Title, as 

insured, 

(i) the Amount of Insurance shall be increased by 10%, and 

(ii)  the Insured Claimant shall have the right to have the 

loss or damage determined either as of the date the 

claim was made by the Insured Claimant or as of the 

date it is settled and paid. 

(c) In addition to the extent of liability under (a) and (b), the 

Company will also pay those costs, attorneys' fees, and 

expenses incurred in accordance with Sections 5 and 7 of 

these Conditions.  
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CONDITIONS (Continued) 
 

9.  LIMITATION OF LIABILITY 

(a) If the Company establishes the Title, or removes the 

alleged defect, lien, or encumbrance, or cures the lack of 

a right of access to or from the Land, or cures the claim 

of Unmarketable Title, all as insured, in a reasonably 

diligent manner by any method, including litigation and 

the completion of any appeals, it shall have fully 

performed its obligations with respect to that matter and 

shall not be liable for any loss or damage caused to the 

Insured. 

(b) In the event of any litigation, including litigation by the 

Company or with the Company's consent, the Company 

shall have no liability for loss or damage until there has 

been a final determination by a court of competent 

jurisdiction, and disposition of all appeals, adverse to the 

Title, as insured. 

(c) The Company shall not be liable for loss or damage to the 

Insured for liability voluntarily assumed by the Insured in 

settling any claim or suit without the prior written consent 

of the Company. 

10.  REDUCTION OF INSURANCE; REDUCTION OR 

TERMINATION OF LIABILITY 

All payments under this policy, except payments made for 

costs, attorneys’ fees, and expenses, shall reduce the Amount 

of Insurance by the amount of the payment. 

11. LIABILITY NONCUMULATIVE 

The Amount of Insurance shall be reduced by any amount the 

Company pays under any policy insuring a Mortgage to which 

exception is taken in Schedule B or to which the Insured has 

agreed, assumed, or taken subject, or which is executed by an 

Insured after Date of Policy and which is a charge or lien on 

the Title, and the amount so paid shall be deemed a payment 

to the Insured under this policy. 

12. PAYMENT OF LOSS 

When liability and the extent of loss or damage have been 

definitely fixed in accordance with these Conditions, the 

payment shall be made within 30 days. 

13.  RIGHTS OF RECOVERY UPON PAYMENT OR 

SETTLEMENT 

(a) Whenever the Company shall have settled and paid a 

claim under this policy, it shall be subrogated and entitled 

to the rights of the Insured Claimant in the Title and all 

other rights and remedies in respect to the claim that the 

Insured Claimant has against any person or property, to 

the extent of the amount of any loss, costs, attorneys' 

fees, and expenses paid by the Company. If requested by 

the Company, the Insured Claimant shall execute 

documents to evidence the transfer to the Company of 

these rights and remedies. The Insured Claimant shall 

permit the Company to sue, compromise, or settle in the 

name of the Insured Claimant and to use the name of the 

Insured Claimant in any transaction or litigation involving 

these rights and remedies. 

If a payment on account of a claim does not fully cover 

the loss of the Insured Claimant, the Company shall defer 

the exercise of its right to recover until after the Insured 

Claimant shall have recovered its loss. 

(b) The Company’s right of subrogation includes the rights of 

the Insured to indemnities, guaranties, other policies of 

insurance, or bonds, notwithstanding any terms or 

conditions contained in those instruments that address 

subrogation rights. 

14.  ARBITRATION 

(Intentionally Deleted) 

 15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE 

CONTRACT 

(a) This policy together with all endorsements, if any, attached 

to it by the Company is the entire policy and contract 

between the Insured and the Company. In interpreting any 

provision of this policy, this policy shall be construed as a 

whole.  

(b)  Any claim of loss or damage that arises out of the status of 

the Title or by any action asserting such claim shall be 

restricted to this policy.  

(c)  Any amendment of or endorsement to this policy must be in 

writing and authenticated by an authorized person, or 

expressly incorporated by Schedule A of this policy.  

(d)  Each endorsement to this policy issued at any time is made 

a part of this policy and is subject to all of its terms and 

provisions. Except as the endorsement expressly states, it 

does not (i) modify any of the terms and provisions of the 

policy, (ii) modify any prior endorsement, (iii) extend the 

Date of Policy, or (iv) increase the Amount of Insurance.  

16.  SEVERABILITY 

In the event any provision of this policy, in whole or in part, is 

held invalid or unenforceable under applicable law, the policy 

shall be deemed not to include that provision or such part held to 

be invalid, but all other provisions shall remain in full force and 

effect. 

17.  CHOICE OF LAW; FORUM 

(a) Choice of Law: The Insured acknowledges the Company has 

underwritten the risks covered by this policy and 

determined the premium charged therefor in reliance upon 

the law affecting interests in real property and applicable to 

the interpretation, rights, remedies, or enforcement of 

policies of title insurance of the jurisdiction where the Land 

is located.  

Therefore, the court or an arbitrator shall apply the law of 

the jurisdiction where the Land is located to determine the 

validity of claims against the Title that are adverse to the 

Insured and to interpret and enforce the terms of this 

policy. In neither case shall the court or arbitrator apply its 

conflicts of law principles to determine the applicable law.  

(b) Choice of Forum: Any litigation or other proceeding brought 

by the Insured against the Company must be filed only in a 

state or federal court within the United States of America or 

its territories having appropriate jurisdiction.  

18.  NOTICES, WHERE SENT 

Any notice of claim and any other notice or statement in writing 

required to be given to the Company under this policy must be 

given to the Company at First American Title Insurance 

Company, Attn: Claims National Intake Center, 1 First 

American Way; Santa Ana, CA 92707. Phone: 888-632-

1642. 
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 Schedule A 

 Owner's Policy of Title Insurance 
   
 ISSUED BY  

 First American Title Insurance Company 
   

 POLICY NUMBER 

 1111165-L 
 

Name and Address of Title Insurance Company: 
First American Title Insurance Company, 1 First American Way, Santa Ana, CA 92707. 

File No.: NCS-1111165-OR1 

 

Address Reference: 10500 Southwest Tualatin-Sherwood, 
Road, Tualatin, OR 97062 

Amount of Insurance: $1,500,000.00 

 

  

Premium: $4,703.00 Date of Policy: Recording Date  at 
Recording Time 

  

1. Name of Insured: 
 

PHELAN-MJD2, LLC, a California limited liability company 

2. The estate or interest in the Land that is insured by this policy is: 
  
Fee Simple 

3. Title is vested in: 
  

PHELAN-MJD2, LLC, a California limited liability company 

4. The Land referred to in this policy is described as follows: 

See Exhibit "A" attached hereto and made a part hereof. 
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 Schedule B 

 Owner's Policy of Title Insurance 
   
 ISSUED BY  

 First American Title Insurance Company 
   

 POLICY NUMBER 

 1111165-L 
 

File No.: NCS-1111165-OR1  

EXCEPTIONS FROM COVERAGE 

This policy does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses that 

arise by reason of: 

 

1. These premises are within the boundaries of the Clean Water Services District and are subject to the 
levies and assessments thereof. 

2. Easement, including terms and provisions contained therein: 
  
Recording Information: January 19, 1971 in Book 804, page 186  
In Favor of: Oregon Electric Railway Company  
For: Railroad right-of-way  
  

3. Easement, including terms and provisions contained therein: 
  
Recording Information: March 6, 2007 as Recording No. 2007-024967  
In Favor of: Slopes  
For: Tri-County Metropolitan Transportation District of Oregon, a 

mass transit district  
  

4. Easement, including terms and provisions contained therein: 
  
Recording Information: November 1, 2008 as Recording No. 2008-093292  
In Favor of: AT&T Corp.  
For: Telecommunications purposes  
  

5. The terms and provisions contained in the document entitled "Private Stormwater Facilities 
Agreement" recorded August 18, 2021 as Recording No. 2021-089908 of Official Records.   

6. Easement, including terms and provisions contained therein: 
  
Recording Information: November 18, 2021 as Recording No. 2021-120644  
In Favor of: Portland General Electric Company, an Oregon corporation  
For: Utilities  
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7. Survey prepared by Northwest Surveying, Inc., dated February 1, 2022, last revised February 9, 2022 
- Preliminary, under Job No. 2359, shows the following:  

 

A - Chain link fencing meanders the Westerly boundary, and encroaches as shown. Ownership 

unknown. 

 

B. Parent parcel of the pending boundary line adjustment creating the subject parcel is under 

construction North of the proposed boundary. 

 

C. Graveled parking area extends onto surveyed property near the northwest corner.. 

NOTICE: This is a pro-forma policy furnished to or on behalf of the party to be insured. It 

neither reflects the present status of title, nor is it intended to be a commitment to insure. 

The inclusion of endorsements as part of the pro-forma policy in no way evidences the 

willingness of the Company to provide any affirmative coverage shown therein. 

 

There are requirements which must be met before a final policy can be issued in the same 

form as this pro-forma policy. A commitment to insure setting forth these requirements 

should be obtained from the Company.  
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ZONING - LAND UNDER DEVELOPMENT ENDORSEMENT 

  

Issued by 
  

 First American Title Insurance Company  
  

  

1. For purposes of this endorsement: 

  

a. "Improvement" means a building, structure, road, walkway, driveway, curb, subsurface utility or 
water well existing at Date of Policy or to be built or constructed according to the Plans that is or 
will be located on the Land, but excluding crops, landscaping, lawns, shrubbery, or trees.  

b. "Plans" means those site and elevation plans made by TBD dated TBD, last revised TBD, 
designated as TBD consisting of TBD sheets. 

   

2. The Company insures against loss or damage sustained by the Insured in the event that, at Date of 
Policy 

  

a. according to applicable zoning ordinances and amendments, the Land is not classified Zone TBD;   
b. the following use or uses are not allowed under that classification:   
c. There shall be no liability under paragraph 2.b. if the use or uses are not allowed as the result of 

any lack of compliance with any condition, restriction, or requirement contained in the zoning 
ordinances and amendments, including but not limited to the failure to secure necessary 
consents or authorizations as a prerequisite to the use or uses.  This paragraph 2.c. does not 
modify or limit the coverage provided in Covered Risk 5. 

  

3. The Company further insures against loss or damage sustained by the Insured by reason of a final 
decree of a court of competent jurisdiction either prohibiting the use of the Land, with any existing 
Improvement, as specified in paragraph 2.b. or requiring the removal or alteration of the 
Improvement, because of a violation of the zoning ordinances and amendments in effect at Date of 
Policy with respect to any of the following matters: 

  

a. Area, width, or depth of the Land as a building site for the Improvement   
b. Floor space area of the Improvement  
c. Setback of the Improvement from the property lines of the Land  
d. Height of the Improvement, or  
e. Number of parking spaces. 

  

4. There shall be no liability under this endorsement based on: 
  

a. the invalidity of the zoning ordinances and amendments until after a final decree of a court of 
competent jurisdiction adjudicating the invalidity, the effect of which is to prohibit the use or 
uses;   

b. the refusal of any person to purchase, lease or lend money on the Title covered by this policy. 
  

  

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 

of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 

Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 

endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
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Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 

endorsements. 

  

Date:   

  

   

  

        

By: 

            Authorized Countersignature 

  

  

Form 50-OR203.2-06 (7-1-14) Page 11 of 27  OTIRO 203.2-06 Zoning - Land Under Development (ALTA 3.2-06) (Rev. 4-2-12) 
Oregon - Technical Corrections (10-18-12) 
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COMMERCIAL ENVIRONMENTAL 
PROTECTION LIEN ENDORSEMENT 

 

Issued by 
 

First American Title Insurance Company 
 

Attached to Policy No.: 1111165-L    
 

File No.: NCS-1111165-OR1  
 

The Company insures against loss or damage sustained by the Insured by reason of an environmental 
protection lien that, at Date of Policy, is recorded in the Public Records or filed in the records of the clerk 
of the United States district court for the district in which the Land is located, unless the environmental 
protection lien is set forth as an exception in Schedule B. 
 
 
 
 

 
 
 

This endorsement is issued as part of the policy.  Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Date:   
 

  
 

Form 50-OR208.2-06 (7-1-14) Page 12 of 27  OTIRO 208.2-6 Commercial Environmental Protection Lien (ALTA 8.2-06) (10-16-08) 
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COVENANTS, CONDITIONS AND RESTRICTIONS - 

LAND UNDER DEVELOPMENT - OWNER'S POLICY ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company 
 

Date:   Premium: $   
 

1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 
 

a. "Covenant" means a covenant, condition, limitation or restriction in a document or instrument in 
effect at Date of Policy. 

 
b. "Future Improvement" means a building, structure, road, walkway, driveway, curb to be 

constructed on or affixed to the Land in the locations according to the Plans and that by law will 
constitute real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 

 
c. "Improvement" means a building, structure located on the surface of the Land, road, walkway, 

driveway, or curb, affixed to the Land at Date of Policy and that by law constitutes real property, 
but excluding any crops, landscaping, lawn, shrubbery, or trees. 

 
d. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 

TBD dated TBD, last revised TBD, designated as TBD consisting of TBD sheets. 
 
3. The Company insures against loss or damage sustained by the Insured by reason of: 
 

a. A violation of an enforceable Covenant by an Improvement on the Land at Date of Policy or by a 
Future Improvement, unless an exception in Schedule B of the policy identifies the violation; 

 
b. Enforced removal of an Improvement located on the Land or of a Future Improvement as a result 

of a violation of a building setback line shown on a plat of subdivision recorded or filed in the 
Public Records at Date of Policy, unless an exception in Schedule B of the policy identifies the 
violation; or 

 
c. A notice of a violation, recorded in the Public Records at Date of Policy, of an enforceable 

Covenant relating to environmental protection describing any part of the Land and referring to 
that Covenant, but only to the extent of the violation of the Covenant referred to in that notice, 
unless an exception in Schedule B of the policy identifies the notice of the violation. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys' fees, or expenses) resulting from: 
 

a. any Covenant contained in an instrument creating a lease; 
 

b. any Covenant relating to obligations of any type to perform maintenance, repair, or remediation 
on the Land; or 

 
c. except as provided in Section 3.c, any Covenant relating to environmental protection of any kind 

or nature, including hazardous or toxic matters, conditions, or substances. 
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This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Order Reference:   
 
IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

   
 

Copyright 2012 American Land Title Association. All rights reserved. 

The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 

  
Form 50-OR209.8-06 (9-8-14) Page 14 of 27  OTIRO 209.8-06 (ALTA 9.8-06) Covenants, Conditions and Restrictions - Land Under Development 

- Owner's Policy (4-2-12) 
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PRIVATE RIGHTS - OWNER'S POLICY 
 

Issued by 
 

First American Title Insurance Company 
 

Date:   Premium: $ 
 

1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 

2. For the purposes of this endorsement only: 
 

a. "Covenant" means a covenant, condition, limitation or restriction in a document or instrument 
recorded in the Public Records at Date of Policy.  

 

b. "Private Right" means (i) an option to purchase; (ii) a right of first refusal; or (iii) a right of prior 
approval of a future purchaser or occupant. 

 

3. The Company insures against loss or damage sustained by the Insured under this Owner's Policy if 
enforcement of a Private Right in a Covenant affecting the Title at Date of Policy based on a transfer 
of Title on or before Date of Policy causes a loss of the Insured's Title. 

 

4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 
attorneys' fees, or expenses) resulting from: 
 

a. any Covenant contained in an instrument creating a lease; 
 

b. any Covenant relating to obligations of any type to perform maintenance, repair, or remediation 
on the Land; 

 

c. any Covenant relating to environmental protection of any kind or nature, including hazardous or 
toxic matters, conditions, or substances; or 

 

d. any Private Right in an instrument identified in Exception(s) N/A in Schedule B. 
 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Order Reference:   
 

IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

 
 

Copyright 2013 American Land Title Association. All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
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Form 50-OR209.9-06 (9-8-14) Page 16 of 27 OTIRO 209.9-06 (ALTA 9.9-06) Private Rights - Owner's Policy (Rev. 4-2-13)  
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UTILITY ACCESS ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  
 

Attached to Policy No.: 1111165-L  
 

File No.: NCS-1111165-OR1  
 

The Company insures against loss or damage sustained by the Insured by reason of the lack of a right of 
access to the following utilities or services: [CHECK ALL THAT APPLY] 
 
☒    Water service ☐   Natural gas service ☒    Telephone service 
   ☒    Electrical power service ☒   Sanitary sewer ☒    Storm water drainage 
☐      ☐     ☐      
 

either over, under or upon rights-of-way or easements for the benefit of the Land because of: 
 
(1) a gap or gore between the boundaries of the Land and the rights-of-way or easements; 

 
(2) a gap between the boundaries of the rights-of-way or easements; or 

 
(3) termination by a grantor, or its successor, of the rights-of-way or easements. 
 
 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 

of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Order Reference:   
 

IN WITNESS WHEREOF,  the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

  
 
Copyright 2006-2009 American Land Title Association. All rights reserved. 

The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
 

Form 50-OR217.2-06 (9-8-14) Page 17 of 27  OTIRO 217.2-06 (ALTA 17.2-06) Utility Access (10-16-08) 
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CONTIGUITY - SINGLE 
PARCEL ENDORSEMENT 

 

Issued by 
 

First American Title Insurance Company 
 

Attached to Policy No.: 1111165-L 
 

File No.: NCS-1111165-OR1 
 

The Company insures against loss or damage sustained by the Insured by reason of: 
 
1. the failure of the Land to be contiguous to TBD along the TBD boundary line[s]; or 
 
2. the presence of any gaps, strips, or gores separating the contiguous boundary lines described above. 
 
 

 
 
 
 
 

 
 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Date:  
 

 
 

Form 50-OR219.1-06 (7-1-14) Page 18 of 27  OTIRO 219.1-06 Contiguity - Single Parcel (ALTA 19.1-06) (6-17-06) 
Oregon 
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SAME AS SURVEY ENDORSEMENT 

  

  Issued by  
  

 First American Title Insurance Company 
 
Attached to Policy No.: 1111165-L 
 
File No.: NCS-1111165-OR1 
  
Date         :   
    
Premium   :  

 
The Company insures against loss or damage sustained by the Insured by reason of the failure of the 
Land as described in Schedule A to be the same as that identified on the survey made by Nortwest 
Surveying, Inc. dated February 1, 2022 , last revised February 9, 2022 - Preliminary, and designated Job 
No. 2359. 
  
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement 
controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of 
any prior endorsements. 
 

  
 
Form 50-OR225-06 (7-1-14) Page 19 of 27  OTIRO 225-06 Same as Survey (Rev. 12-6-10) 

Oregon 
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ENCROACHMENTS - BOUNDARIES AND EASEMENTS 
AND LAND UNDER DEVELOPMENT ENDORSEMENT 

  

Issued by  
  

 First American Title Insurance Company 
  

  
Attached to Policy No.: 1111165-L  File No.: NCS-1111165-OR1 
 

Date:   
  

Premium:  
 

1. The insurance provided by this endorsement is subject to the exceptions Section 4 of this 
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy.  

 

2. For purposes of this endorsement only: 
(a) "Improvement" means a building, structure, or paved area, including any road, walkway, 

parking area, driveway, or curb located on the surface of the Land or the surface of adjoining 
land at Date of Policy that by law constitutes real property. 

(b) "Future Improvement" means any of the following to be constructed on the Land after Date 
of Policy in the locations according to the Plans and that by law constitutes real property: 
(i) a building; 
(ii) a structure; or 
(iii) a paved area, including any road, walkway, parking area, driveway, or curb. 

(c) "Plans" mean the survey, site and elevation plans, or other depictions or drawings prepared 

by TBD dated TBD, last revised TBD, designated as TBD consisting of TBD sheets. 
 

3. The Company insures against loss or damage sustained by the Insured by reason of: 
(a) An encroachment of any Improvement or Future Improvement located on the Land onto 

adjoining land or onto that portion of the Land subject to an easement, unless an Exception 
in Schedule B of the policy identifies the encroachment; 

(b) An encroachment of any Improvement located on adjoining land onto the Land at Date of 
Policy, unless an Exception in Schedule B of the policy identifies the encroachment; 

(c) Enforced removal of any Improvement or Future Improvement located on the Land as a 
result of an encroachment by the Improvement or Future Improvement onto any portion of 
the Land subject to any easement, in the event that the owners of the easement shall, for 
the purpose of exercising the right of use or maintenance of the easement, compel removal 
or relocation of the encroaching Improvement or Future Improvement; or 

(d) Enforced removal of any Improvement or Future Improvement located on the Land that 
encroaches onto adjoining land. 

 

4. Sections 3(c) and 3(d) of this endorsement do not insure against loss or damage (and the 
Company will not pay costs, attorneys' fees, or expenses) resulting from the following Exceptions, 
if any, listed in Schedule B: 

 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 

Date:   
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Copyright 2006-2012 American Land Title Association. All rights reserved. 
The use of this Form (or any derivative thereof) is restricted to ALTA licensees and ALTA members in good standing as of the date 
of use. All other uses are prohibited. Reprinted under license from the American Land Title Association. 
 

  
Form 50-OR228.3-06 (8-9-18) Page 21 of 27 OTIRO 228.3-06 Encroachments - Boundaries and Easements -  

Land Under Development (12-1-16) 
ALTA 28.3-06 (4-2-15) Technical Correction (12-1-16) 

Oregon 
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MINERALS AND OTHER SUBSURFACE SUBSTANCES -  
LAND UNDER DEVELOPMENT ENDORSEMENT 

 
Issued by 

 

First American Title Insurance Company  
 

Attached to Policy No.: 1111165-L File No.: NCS-1111165-OR1 
 
1. The insurance provided by this endorsement is subject to the exclusions in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 

 
a. "Improvement" means a building, structure located on the surface of the Land, and any paved 

road, walkway, parking area, driveway, or curb, affixed to the Land at Date of Policy and that by 
law constitutes real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 
 

b. "Future Improvement" means a building, structure, and any paved road, walkway, parking area, 
driveway, or curb to be constructed on or affixed to the Land in the locations according to the 
Plans and that by law will constitute real property, but excluding any crops, landscaping, lawn, 
shrubbery, or trees. 
 

c. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 
TBD dated TBD, last revised TBD, designated as TBD consisting of TBD sheets. 

 
3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 

removal or alteration of any Improvement or a Future Improvement, resulting from the future 
exercise of any right existing at Date of Policy to use the surface of the Land for the extraction or 
development of minerals or any other subsurface substances excepted from the description of the 
Land or excepted in Schedule B. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys’ fees, or expenses) resulting from: 
 
a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; 

 
b. negligence by a person or an Entity exercising a right to extract or develop minerals or other 

subsurface substance; or 
 

c. the exercise of the rights described in (TBD). 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Date:  
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POLICY AUTHENTICATION  ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  
 

Date:   Premium: $  
 
When the policy is issued by the Company with a policy number and Date of Policy, the Company will not 
deny liability under the policy or any endorsements issued with the policy solely on the grounds that the 
policy or endorsements were issued electronically or lack signatures in accordance with the Conditions.   
 
 
 
 
 
 
 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
 
Order Reference:  
 
IN WITNESS WHEREOF, the Company has caused this endorsement to be issued and become valid 
when signed by an authorized officer or licensed agent of the Company. 
 

  
 
Copyright 2013 American Land Title Association. All rights reserved. 
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use. All other uses are 
prohibited. Reprinted under license from the American Land Title Association. 
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Form 5031941 (2-15-18) Page 25 of 27   OTIRO PO-04 ALTA Owner's Policy of Title Insurance (6-17-06) 
Oregon 

  

 
 

WATER - LAND UNDER DEVELOPMENT ENDORSEMENT 
 

Issued by 
 

First American Title Insurance Company  

 
Attached to Policy No.: 1111165-L   
 
File No.: NCS-1111165-OR1  
 
Date:    
 
Premium:   
 
1. The insurance provided by this endorsement is subject to the exclusion in Section 4 of this 

endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in 
Schedule B, and the Conditions in the policy. 

 
2. For purposes of this endorsement only: 
 

a. "Improvement" means a building, structure located on the surface of the Land, and any paved 
road, walkway, parking area, driveway, or curb, affixed to the Land at Date of Policy and that by 
law constitutes real property, but excluding any crops, landscaping, lawn, shrubbery, or trees. 
 

b. "Future Improvement" means a building, structure, and any paved road, walkway, parking area, 
driveway, or curb to be constructed on or affixed to the Land in the locations according to the 
Plans and that by law will constitute real property, but excluding any crops, landscaping, lawn, 
shrubbery, or trees. 
 

c. "Plans" means the survey, site and elevation plans or other depictions or drawings prepared by 
TBD dated TBD, last revised TBD, designated as TBD consisting of TBD sheets. 

 
3. The Company insures against loss or damage sustained by the Insured by reason of the enforced 

removal or alteration of an Improvement or a Future Improvement, resulting from the future exercise 
of any right existing at Date of Policy to use the surface of the Land for the extraction or 
development of water excepted from the description of the Land or excepted in Schedule B. 

 
4. This endorsement does not insure against loss or damage (and the Company will not pay costs, 

attorneys' fees, or expenses) resulting from: 
 

a. contamination, explosion, fire, flooding, vibration, fracturing, earthquake or subsidence; [or] 
 

b. negligence by a person or an Entity exercising a right to extract or develop water[; or 
 

c. the exercise of the rights described in ()].* 
 
 
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any 
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of 
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous 
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. 
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Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior 
endorsements. 
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Exhibit A 

 
  ISSUED BY  

  First American Title Insurance Company 
 

  POLICY NUMBER 

  5011400-1111165-L  

  
  
File No.: NCS-1111165-OR1  
  
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF Washington, STATE OF OR, AND IS 
DESCRIBED AS FOLLOWS: 
  
A tract of land being a portion of that property conveyed to Air Liquide America Specialty Gases LLC, by a deed recorded 
December 23, 2015 as Document Number 2015-104807, Washington County Deed Records, located in the northwest 
one-quarter of Section 26, Township 2 South, Range 1 West, Willamette Meridian, Washington County, Oregon, and more 
particularly described as follows:  
 
 
Commencing at the northwest corner of said Section 26, said point being marked by a 2 inch brass disk, said point also 
being the northeast corner of Parcel 2 of Partition Plat No. 2003-040, Washington County Plat Records; Thence along the 
easterly line of said Parcel 2, South 00°16’13” East 301.00 feet to the Point of Beginning;  
 
 
Thence continuing along the easterly boundary of said Parcel 2, South 00°16’13” East 199.00 feet to the southeast corner 
thereof, said point also being the most easterly northeast corner of Parcel 3 of said Partition Plat No. 2003-040; Thence 
along the most easterly line of said Parcel 3 and the southerly extension thereof, South 00°13’51” East 311.81 feet to a 
point located on the northerly right-of-way line of the Burlington Northern Railroad (25.00 feet northerly from the 
centerline thereof, when measured at right angles); Thence along the northerly right-of-way line of said Burlington 
Northern Railroad, 469.12 feet along a non-tangent circular curve to the right, having a radius of 2890.00 feet, a delta 
angle of 09°18’02”, and a long chord of North 43°44’01” East 468.61 feet to its intersection with the westerly boundary of 
that property conveyed to Airgas-NorPac, Inc. by a deed recorded May 08, 2002 as Document Number 2002-054348, 
Washington County Deed Records; Thence along the westerly boundary of said Airgas-NorPac, Inc. property, 182.00 feet 
along a non-tangent circular curve to the left, having a radius of 383.07 feet, a delta angle of 27°13’19”, and a long chord 
of North 14°35’11” East 180.29 feet; Thence departing the westerly boundary of said Airgas-NorPac, Inc. property, South 
89°38’58” West 371.56 feet to the Point of Beginning.  
 
The above legal description is pursuant to BLA Case file No. ____________  
  

 
 



 



3. Owner Information
Name:
Company:
Address:
City, State, Zip:
Phone/fax:
Email:

4. Applicant Information

Name:

Company:

Address:

City, State, Zip:

Phone/fax:

Email:

1. Jurisdiction:

2. Property Information (example: 1S234AB01400)
Tax lot ID(s):

OR Site Address:
 City, State, Zip:  
 Nearest cross street:

4. Development Activity (check all that apply)
Addition to single family residence (rooms, deck, garage)
Lot line adjustment      
Residential condominium 
Residential subdivision
Single lot commercial  

Minor land partition 
Commercial condominium
Commercial subdivision
Multi lot commercial

Other

This application does NOT replace Grading and Erosion Control Permits, Connection Permits, Building Permits, Site 
Development Permits, DEQ 1200-C Permit or other permits as issued by the Department of Environmental Quality, 
Department of State Lands and/or Department of the Army COE.  All required permits and approvals must be obtained and 
completed under applicable local, state, and federal law.
By signing this form, the Owner or Owner’s authorized agent or representative, acknowledges and agrees that employees of Clean Water 
Services have authority to enter the project site at all reasonable times for the purpose of inspecting project site conditions and gathering 
information related to the project site.  I certify that I am familiar with the information contained in this document, and to the best of my 
knowledge and belief, this information is true, complete, and accurate.

Print/t ype titlePrint/type name

Signature Date

Clean Water Services File Number

6. Will the project involve any off-site work? 		Yes    No   					Unknown

Location and description of off-site work:
7. Additional comments or information that may be needed to understand your project:

Revised 2/2020

Main Office    •    2550 SW Hillsboro Highway    •    Hillsboro, Oregon 97123    •    p: 503.681.3600   f: 503.681.3603    •    cleanwaterservices.org

FOR DISTRICT USE ONLY
Sensitive areas potentially exist on site or within 200’ of the site. THE APPLICANT MUST PERFORM A SITE ASSESSMENT PRIOR TO 
ISSUANCE OF A SERVICE PROVIDER LETTER. If Sensitive Areas exist on the site or within 200 feet on adjacent properties, a Natural  
Resources Assessment Report may also be required. 
Based on review of the submitted materials and best available information sensitive areas do not appear to exist on site or within 200’ of the 
site. This Sensitive Area Pre-Screening Site Assessment does NOT eliminate the need to evaluate and protect water quality sensitive areas if 
they are subsequently discovered. This document will serve as your Service Provider Letter as required by Resolution and Order 19-5, Section 
3.02.1, as amended by Resolution and Order 19-22. All required permits and approvals must be obtained and completed under applicable 
local, State and federal law. 
Based on review of the submitted materials and best available information the above referenced project will not significantly impact the
existing or potentially sensitive area(s) found near the site. This Sensitive Area Pre-Screening Site Assessment does NOT eliminate the need to
evaluate and protect additional water quality sensitive areas if they are subsequently discovered. This document will serve as your Service 
Provider Letter as required by Resolution and Order 19-5, Section 3.02.1, as amended by Resolution and Order 19-22. All required permits and 
approvals must be obtained and completed under applicable local, state and federal law.
THIS SERVICE PROVIDER LETTER IS NOT VALID UNLESS ______ CWS APPROVED SITE PLAN(S) ARE ATTACHED.
The proposed activity does not meet the definition of development or the lot was platted after 9/9/95 ORS 92.040(2). NO SITE ASSESSMENT 
OR SERVICE PROVIDER LETTER IS REQUIRED.. 

Reviewed by        Date 
Once complete, email to: SPLReview@cleanwaterservices.org   •   Fax: (503) 681-4439

OR mail to:  SPL Review, Clean Water Services, 2550 SW Hillsboro Highway, Hillsboro, Oregon 97123 

SENSITIVE AREA PRE-SCREENING SITE ASSESSMENT

ONLINE SUBMITTAL

Sherwood

2S127AA02100

10700 SW Tualatin Sherwood Rd.
Sherwood, OR, 97062

SW Avery St.

Mutual Materials

605 NE 119th Ave.

Bellevue, WA, 98005
888-688-8250

Industrial building

Beth Zauner
AAI Engineering

4875 SW Griffith Dr. #100
Beaverton, OR, 97005

5036203030

bethz@aaieng.com

single industrial building with associated site work.

Beth Zauner Planner

11/30/2021

22-000027

1/4/2022



3. Owner Information
Name:
Company:
Address:
City, State, Zip:
Phone/fax:
Email:

4. Applicant Information

Name:

Company:

Address:

City, State, Zip:

Phone/fax:

Email:

1. Jurisdiction:

2. Property Information (example: 1S234AB01400)
Tax lot ID(s):

OR Site Address:
 City, State, Zip:  
 Nearest cross street:

4. Development Activity (check all that apply)
Addition to single family residence (rooms, deck, garage)
Lot line adjustment      
Residential condominium 
Residential subdivision
Single lot commercial  

Minor land partition 
Commercial condominium
Commercial subdivision
Multi lot commercial

Other

This application does NOT replace Grading and Erosion Control Permits, Connection Permits, Building Permits, Site 
Development Permits, DEQ 1200-C Permit or other permits as issued by the Department of Environmental Quality, 
Department of State Lands and/or Department of the Army COE.  All required permits and approvals must be obtained and 
completed under applicable local, state, and federal law.
By signing this form, the Owner or Owner’s authorized agent or representative, acknowledges and agrees that employees of Clean Water 
Services have authority to enter the project site at all reasonable times for the purpose of inspecting project site conditions and gathering 
information related to the project site.  I certify that I am familiar with the information contained in this document, and to the best of my 
knowledge and belief, this information is true, complete, and accurate.

Print/t ype titlePrint/type name

Signature Date

Clean Water Services File Number

6. Will the project involve any off-site work? 		Yes    No   					Unknown

Location and description of off-site work:
7. Additional comments or information that may be needed to understand your project:

Revised 2/2020

Main Office    •    2550 SW Hillsboro Highway    •    Hillsboro, Oregon 97123    •    p: 503.681.3600   f: 503.681.3603    •    cleanwaterservices.org

FOR DISTRICT USE ONLY
Sensitive areas potentially exist on site or within 200’ of the site. THE APPLICANT MUST PERFORM A SITE ASSESSMENT PRIOR TO 
ISSUANCE OF A SERVICE PROVIDER LETTER. If Sensitive Areas exist on the site or within 200 feet on adjacent properties, a Natural  
Resources Assessment Report may also be required. 
Based on review of the submitted materials and best available information sensitive areas do not appear to exist on site or within 200’ of the 
site. This Sensitive Area Pre-Screening Site Assessment does NOT eliminate the need to evaluate and protect water quality sensitive areas if 
they are subsequently discovered. This document will serve as your Service Provider Letter as required by Resolution and Order 19-5, Section 
3.02.1, as amended by Resolution and Order 19-22. All required permits and approvals must be obtained and completed under applicable 
local, State and federal law. 
Based on review of the submitted materials and best available information the above referenced project will not significantly impact the
existing or potentially sensitive area(s) found near the site. This Sensitive Area Pre-Screening Site Assessment does NOT eliminate the need to
evaluate and protect additional water quality sensitive areas if they are subsequently discovered. This document will serve as your Service 
Provider Letter as required by Resolution and Order 19-5, Section 3.02.1, as amended by Resolution and Order 19-22. All required permits and 
approvals must be obtained and completed under applicable local, state and federal law.
THIS SERVICE PROVIDER LETTER IS NOT VALID UNLESS ______ CWS APPROVED SITE PLAN(S) ARE ATTACHED.
The proposed activity does not meet the definition of development or the lot was platted after 9/9/95 ORS 92.040(2). NO SITE ASSESSMENT 
OR SERVICE PROVIDER LETTER IS REQUIRED.. 

Reviewed by        Date 
Once complete, email to: SPLReview@cleanwaterservices.org   •   Fax: (503) 681-4439

OR mail to:  SPL Review, Clean Water Services, 2550 SW Hillsboro Highway, Hillsboro, Oregon 97123 

SENSITIVE AREA PRE-SCREENING SITE ASSESSMENT

ONLINE SUBMITTAL

Tualatin

10500 SW Tualatin Sherwood Rd.
Tualatin, Oregon, 97062

SW Teton Ave.

AirGas LLC
3737 Worsham Ave.

Long Beach, California, 90808

✘

Industrial development

Beth Zauner
AAI Engineering

4875 SW Griffith Dr. #100
Beaverton, OR, 97005

5036203030

bethz@aaieng.com

Pre-screen was done for abuttng lot. (22-000027) Same developer is buying a portion of this lot/ PLA.

Beth Zauner Planner

1/12/2022

22-000248

1

2/1/2022



Avery One and Two
Tualatin, Oregon 450 Newport Center Drive, Suite 405

Newport Beach, CA   92660

0' 25' 50' 100'

SCALE: 1" = 50'

BUILDING A
81,075 sf BUILDING B

35,900 sf

YARD

20 DOCK DOORS

9 DOCK DOORS

OFFICE

OFFICE

OFFICE

LANDSCAPE PROVIDED:

PARKING PROVIDED:

LANDSCAPE REQUIRED:

TOTAL BUILDING AREA:

GROSS LOT AREA:

PARKING REQUIRED

TBD

103 spaces

67 spaces

97 spaces

BUILDING A:

BUILDING B:

SITE COVERAGE (on NET): 35.0%

NET LOT AREA:

p:\2018\18500 phelan development\18500.52 pd-avery 1\18500.52 scheme
3r1.dwg

5 January 2022

DOCK DOOR RATIO:
BUILDING A: 1 / 4,054 sf

BUILDING B: 1 / 3,989 sf

BUILDING A:

TOTAL SITE:

334,247 sf
7.7 acres

TBD
TBD

15 spacesWAREHOUSE (60%) at .3 per 1,000:  

52 spacesMANUFACTURING (40%) at 1.6 per 1,000:

30 spacesBUILDING B:

7 spaces

23 spaces

.87 per 1,000 sf

103 spaces

116,975 sf
81,075

35,900

WAREHOUSE (60%) at .3 per 1,000:  

MANUFACTURING (40%) at 1.6 per 1,000:

TBD

SCHEME 3r1
PRELIMINARY SITE PLAN

01 December 2021

FIRE DEPARTMENT ACCESS EASEMENT
FOR FIRE APPARATUS TURNAROUND
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Traffic Flow Pattern                                   

10700 SW Tualatin Sherwood Rd. Tualatin 
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AVERY ONE 
10700 SW Tualatin-Sherwood Rd 

Pre-Application Meeting Summary 
 
Thank you for discussing your proposed industrial development project. Below you will find a summary 
of our discussion points. If there is anything else from our meeting that you wish to document, please 
respond with your notes as well. Thank you. 
 
Required Land Use Reviews 
Submit electronically via eTrakit: https://permits.ci.tualatin.or.us/eTrakit/. 
 
Neighborhood/Developer meeting  

• Holding a Neighborhood/Developer meeting is required for Architectural Review applications.  
• Neighborhood/Developer meetings should generally be held no more than six months prior to 

application. More detailed information about this meeting, is online here: 
https://www.tualatinoregon.gov/planning/neighborhood-developer-meetings 

• Applicants are responsible for mailing and posting notice of your Neighborhood Developer 
meeting. The City can provide a list of addresses for your notice letters. This mailing list includes 
neighboring property owners, but communicating with your current residents is also 
encouraged to proactively address concerns. Please email us at planning@tualatin.gov to 
request a Mailing List for a $32 fee.  

 
Property Line Adjustment (PLA) Application: 
Type I Land Use Decision – See TDC 36.100 
https://www.tualatinoregon.gov/sites/default/files/fileattachments/engineering/page/5159/developme
nt_-_app_sub_par_pla_w_sign_and_mailing_labels.pdf  

• Minimum lot size in the Tualatin MG zoning district is 20,000 square feet – Table 60-2 
• Partition 2003-040 
• It is recommended to complete a PLA and file record of survey with the County, prior to 

submitting for the Architectural Review (AR) application. 
o If concurrent review of the PLA and AR application is desired, the applicant’s willingness 

to extend the 120 day land use review under ORS 227.178, would benefit potential 
timelines that may be needed to record the final PLA, before staff is able to issue the AR 
decision. 

 
Architectural Review Application: 
Type II Land Use Decision – See TDC 33.020(3) 
https://www.tualatinoregon.gov/sites/default/files/fileattachments/planning/page/5081/ar_instruction
s_2019_withforms.pdf 

https://permits.ci.tualatin.or.us/eTrakit/
https://www.tualatinoregon.gov/planning/neighborhood-developer-meetings
mailto:planning@tualatin.gov
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH36SUPAPRLIAD_TDC_36.100PRLIAD
https://www.tualatinoregon.gov/sites/default/files/fileattachments/engineering/page/5159/development_-_app_sub_par_pla_w_sign_and_mailing_labels.pdf
https://www.tualatinoregon.gov/sites/default/files/fileattachments/engineering/page/5159/development_-_app_sub_par_pla_w_sign_and_mailing_labels.pdf
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH60LIMAZOML_TDC_60.300DEST
https://tual-iis01.ci.tualatin.or.us/asbuilts/PlatsPartition/PAR02-03.pdf
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH33APAPCR_TDC_33.020ARRE
https://www.tualatinoregon.gov/sites/default/files/fileattachments/planning/page/5081/ar_instructions_2019_withforms.pdf
https://www.tualatinoregon.gov/sites/default/files/fileattachments/planning/page/5081/ar_instructions_2019_withforms.pdf
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Examples of Type II AR application for industrial development found here: 
https://www.tualatinoregon.gov/planning/ar-20-0002-herman-road-industrial 
Criteria to address for your AR narrative includes:  

• Tualatin Municipal Code:  
o 03-02: Sewer Regulations; 
o 03-03: Water Service; 
o 03-05: Soil Erosion, Surface Water Management, Water Quality Facilities, and Building & 

Sewers; 
 

• Tualatin Development Code:  
o 32: Procedures; 
o 33.020: Architectural Review; 
o 33.110: Tree Removal Permit/Review; 
o 61: General Manufacturing Zone; 
o 63: Industrial Uses – Environmental Regulations; 
o 73A, 73B, and 73C: Design Standards; 
o 74: Public Improvements 
o 75: Access Management  

 
Type II Timeline: 
• 30 day Completeness Review 
• Staff issues Notice of Application after application is deemed complete: 

o 14 day comment period  
o Those who comment gain standing for potential appeal 

• Decision shared with applicant within five weeks of completeness 
• Notice of Decision: 

o 14 day appeal period – opportunity to appeal decision to City Council 
 
Required Service Provider Letters 
Clean Water Services will comment on additional natural resource, through their Review process. The 
Service Provider Letter from CWS is a requirement of a complete land use or Engineering permit 
submittal. For more information, see http://www.cleanwaterservices.org/permits-development/step-
by-step-process/environmental-review/  
 
Coordination with Republic Services, the City’s waste disposal service, is required as part of the 
Architectural Review process. To obtain a service provider letter for proposed development, please work 
directly with John Olivares, Operations Manager: jolivares@republicservices.com and (503) 826-7139. 
 
Coordination with TVF&R, the City’s emergency and fire protection service, is required as part of the 
Architectural Review process. To obtain a service provider letter for proposed development, please work 
directly with TVF&R: https://www.tvfr.com/FormCenter/Public-Records-7/Service-provider-permit-for-
Tualatin-73 

https://www.tualatinoregon.gov/planning/ar-20-0002-herman-road-industrial
https://www.tualatinoregon.gov/municipalcode/chapter-03-02-sewer-regulations-rates
https://www.tualatinoregon.gov/municipalcode/chapter-03-03-water-service
https://www.tualatinoregon.gov/municipalcode/chapter-03-05-soil-erosion-surface-water-management-water-quality-facilities-and
https://www.tualatinoregon.gov/municipalcode/chapter-03-05-soil-erosion-surface-water-management-water-quality-facilities-and
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH32PR
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH33APAPCR_TDC_33.020ARRE
https://www.tualatinoregon.gov/developmentcode/tdc-chapter-33-applications-and-approval-criteria
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH61GEMAZOMG
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH61GEMAZOMG
https://www.tualatinoregon.gov/developmentcode/chapter-73a-site-design
https://www.tualatinoregon.gov/developmentcode/chapter-73b-landscaping-standards
https://www.tualatinoregon.gov/developmentcode/chapter-73-c-parking-standards
https://www.tualatinoregon.gov/developmentcode/tdc-chapter-74-public-improvement-requirements
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH75ACMA
http://www.cleanwaterservices.org/permits-development/step-by-step-process/environmental-review/
http://www.cleanwaterservices.org/permits-development/step-by-step-process/environmental-review/
mailto:jolivares@republicservices.com
https://www.tvfr.com/FormCenter/Public-Records-7/Service-provider-permit-for-Tualatin-73
https://www.tvfr.com/FormCenter/Public-Records-7/Service-provider-permit-for-Tualatin-73
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Highlighted Site Design Standards 
Permitted and conditional uses are listed in Table 61-1, and use categories are described in Chapter 39. 
Warehouse and freight movement are permitted within the MG zone; however a conditional use permit 
is required for the warehousing of building materials and supplies. 
 

• TDC 73A.500(1): Walkways must be provided between the main building entrances and other 
on-site buildings, accessways, and sidewalks along the public right-of-way; 

• TDC 73B.020(3): The MG zones requires a minimum of 15% landscaping of the total area to be 
developed. 

• TDC 73B.060(1): Minimum 5-foot-wide landscaped area must be located along all building 
perimeters viewable by the general public from parking lots or the public right-of-way, but the 
following may be used instead of the 5-foot-wide landscaped area requirement 

• TDC 73C.20(4) Landscape island required for every eight continuous parking stalls  
• TDC 73D.010(1): The requirements of the waste and recyclables management standards apply 

to all new industrial developments. 
 
Tree Removal: 
Tree removal is reviewed under the Architectural Review application. A tree preservation plan and a 
tree assessment report prepared by a certified arborist are required to address the approval criteria for 
tree removal found in TDC 33.110(5). 
 
Natural resources: 
Clean Water Services will comment on additional natural resource, through their Review process. The 
Service Provider Letter from CWS is a requirement of a complete land use or Engineering permit 
submittal.  
 
Public Utilities and Other Site Development 

• Request available public utility as-builts by emailing tdoran@tualatin.gov.  
• Apply for Tualatin Hydraulic Modeling, Erosion Control, Public Works, and Water Quality Permits 

electronically via eTrakit: https://permits.ci.tualatin.or.us/eTrakit/. 
• An Erosion Control permit is required from Tualatin for projects disturbing over 500 square feet. 

o Additionally if between one and five acres are disturbed, a 1200CN is needed from CWS. 
o If over five acres are disturbed, a 1200C is needed from DEQ. 

• A Water Quality Permit is needed for construction and modification of public and private 
impervious areas. The permit will include wetland mitigation/revegetation required by CWS SPL 
in addition to treatment, detention as required for conveyance, and hydromodification per CWS 
D&CS Ch 4. 

o Include all private stormwater treatment and conveyance within a maintenance 
agreement including any existing facilities. 

o For water quality permit application completeness submit stormwater plans and 
calculations certified by an Oregon registered, professional engineer in accordance with 
TMC 3-5-390(1) proving proposed systems: 
 In accordance with TMC 3-5-200 through 3-5-430, TDC 74.630 and 74.650, 

Public Works Construction Code (PWCC), and Clean Water Services’ (CWS) 
Design and Construction Standards (D&CS) Chapter 4. 

https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH61GEMAZOMG_TDC_61.200USCA
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH39USCA_COUSCA_TDC_39.310CORE
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH73ASIDEST_INDEST01
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH73BLAST_TDC_73B.020LAARSTMIARUSZO
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH73BLAST_TDC_73B.060ADMILAREINUS
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH73CPAST_PALOLA_TDC_73C.240INPALOLARE
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH73DWAREMAST
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH33APAPCR_TDC_33.110TRREPERE
mailto:tdoran@tualatin.gov
https://permits.ci.tualatin.or.us/eTrakit/
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 Show onsite facilities for proposed new and modified impervious areas. 
 Address runoff from all new and modified private impervious areas. 
 Treat new and modified impervious areas in accordance with CWS D&CS 

4.08.1.d meeting phosphorous removal in accordance with TMC 3-5-350 per the 
design storm in accordance with TMC 3-5-360 and CWS D&CS 4.08.2. 

 Detain up to the 25 year storm event in accordance with the Hedges Creek 
Subbasin, TMC 3-5-220, TMC 3-5-230, and CWS D&CS 4.08. 

 Accommodate hydromodification in accordance with CWS D&CS 4.03.5. 
 Include conveyance calculations that accommodates up to a 25-year storm 

event with 100-year overland flow to the public stormwater system in 
accordance with TDC 74.640 and CWS D&CS 5.05.2.d. 

• Downstream evaluation with a maximum of 82% capacity within public 
lines per TMC 3-5-210 - Review of Downstream System 

 Demonstrate compliance with the Clean Water Services’ Service Provider Letter 
CWS conditions sufficient to obtain a Stormwater Connection Permit 
Authorization Letter in accordance with TDC 74.650(2) and CWS D&CS 3.01.2(d). 

o If the proposed water quality facility includes infiltration in the design, a 
Geotech/soil/infiltration report will need to be submitted to Engineering for a complete 
land use application. 

• A Public Works Permit is needed for any sanitary sewer, stormwater, or water line work within 
right-of-way or public easements. Washington County would require a Facility or Right-of-Way 
Permit depending on the nature of work within SW Tualatin-Sherwood Road. 

o Washington County is widening SW Tualatin-Sherwood Road. Coordination to not 
adversely affect their capital project will be required. 
https://www.co.washington.or.us/LUT/TransportationProjects/tstetonlanger.cfm 
 The existing driveways and those reconstructed by Washington County are 

permitted. Any proposed modification to driveways must meet Washington 
County and Tualatin requirements. Tualatin’s parameters: TDC 75.040. - 
Driveway Approach Requirements 

o Public sanitary sewer, stormwater, and water mains are available within SW Tualatin-
Sherwood Road. 

• Record an 8-foot wide public utility easement adjacent to right-of-way.  
• Hydraulic Modeling is required for over 48,300 square footage of new building area, 870 

gallons/acre/day use, and/or more than 49 residential units. Hydraulic Modeling may be 
requested in advance of application for a land use to confirm availability and requirements, but 
may need to be updated depending on changes due to conditions of approval. When applying 
for modeling in eTrakit include:  

o TVF&R’s Service Provider Letter requirements and alternatives allowed 
o Hydrant flow test results. Request testing via 

https://www.tualatinoregon.gov/publicworks/hydrant-flow-tests. For questions contact 
Terrance Leahy, Water Division Manager, (503) 691-3095; tleahy@tualatin.gov 

o After submittal Staff will coordinate with you regarding payment of the fee per the 
current fee schedule. (Currently $300/building) 

 
Transportation and Site Access  

• Your transportation engineer must contact Mike McCarthy, Principal Traffic Engineer, 
mmccarthy@tualatin.gov (please also copy tdoran@tualatin.gov) to confirm proposed Traffic 

https://library.municode.com/or/tualatin/codes/city_charter_and_municipal_code_?nodeId=TUALATIN_MUNICIPAL_CODE_TIT3UTWAQU_CH3-05SOERSUWAMAWAQUFABUSE_ADSUWAMAST_TMC_3-5-210REDOSY
https://www.co.washington.or.us/LUT/TransportationProjects/tstetonlanger.cfm
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH75ACMA_TDC_75.040DRAPRE
https://library.municode.com/or/tualatin/codes/development_code?nodeId=THDECOTUOR_CH75ACMA_TDC_75.040DRAPRE
https://www.tvfr.com/FormCenter/Public-Records-7/Service-provider-permit-for-Tualatin-73
https://www.tualatinoregon.gov/finance/fee-schedule
mailto:mmccarthy@tualatin.gov
mailto:tdoran@tualatin.gov
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Impact Analysis scope. Mike will coordinate with any other applicable agencies and jurisdictions. 
Mike may also be reached at (503) 691-3674. 

 
Fire 

• Drew Dubois, TVF&R (503) 259-1404; drew.debois@tvfr.com  
• Flow testing: Terrance Leahy, Water Division Manager, (503) 691-3095; tleahy@tualatin.gov 
• Only one point of access is required for sprinkler-ed building 

 
Fees 

• Current fee schedule: https://www.tualatinoregon.gov/finance/fee-schedule 
• For calculating SDC fees, please work with Lauren Gonzalez, lgonzalez@tualatin.gov 

mailto:drew.debois@tvfr.com
mailto:tleahy@tualatin.gov
https://www.tualatinoregon.gov/finance/fee-schedule
mailto:lgonzalez@tualatin.gov
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