MEMORANDUM
CITY OF TUALATIN

TO: Honorable Mayor and Members of the City Council
FROM: Sherilyn Lombos, City Managerég\

DATE: October 10, 2008

SUBJECT: Work Session for October 13, 2008

Work Session will begin at 5:00 p.m.

The following items are up for consideration at work session:

1)

2)

5:00 p.m. (30 min) - Fence Standards Review. In May and June 2007, the
City Council held work sessions regarding fence standards and ultimately
adopted an ordinance in July 2007. At that time, there were some additional
policy questions raised regarding requiring fences along freeway frontages and
requiring more stringent vision clearance standards. Council asked staff to return
in the future to discuss both of those issues. Attached is a memo and power
point that will be used at the work session to facilitate the discussion.

Action requested: Direction from Council whether to pursue additional fence
standard policies.

5:30 p.m. (15 min) — 80% Density Rule Discussion. Metro’s requirement to
build 80% of the required density has been lifted and staff is proposing to change
the code to reflect that change. The public hearing is scheduled for October 27™;
staff would like an opportunity to describe what this means and take questions
from Council. Attached is a memo and powerpoint from Doug that he will use on
Monday night to facilitate the discussion.

Action requested: No specific direction is requested.
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3)

4)

5)

5:45 p.m. (30 min) — Code Enforcement Policy Discussion. The Community
Services Officer has been on-board for a year now. Tonight staff would like to
update the Council on code enforcement activities that have taken place and
then have Council spend some time understanding and discussing the approach
we currently take and if changes should be made to that approach. Attached is a
memo and power point presentation that the Police Chief will use to facilitate the
discussion.

Action requested: Direction from the Council on our code enforcement
approach and code enforcement program expectations and priorities.

6:15 p.m. (30 min) — Entertainment Ordinances Discussion. Three
ordinances have been drafted that address live performances and entertainment.
Attached are the ordinances. The City Attorney along with staff from Beery,
Elsner, Hammond and the city attorneys from several surrounding cities have
reviewed the ordinances and provided a brief analysis. That analysis is also
attached.

Action requested: Direction from Council regarding the pursuit of entertainment
ordinances.
6:45 p.m. (10 min) — Council agenda review & Council communications.

Action requested: Council review the agenda for the October 13" City Council
and Development Commission meetings.

Other items of interest:
Food for Monday night: We will be enjoying food from Greek Cuisina.

Presentations for Monday night: Attached are powerpoint presentations for the Council

meeting.

Upcoming Council Meetings & Work Sessions: Attached is a three-month look ahead

for upcoming Council meetings and work sessions. If you have any questions, please
let me know.

Dates to Note: Attached is the updated community calendar for the next three months.

Some dates you may want to note:

October 16, Thursday, 5:30pm: special study session (5:30 — 7pm, Central
Urban Renewal District; 7pm — 8:30pm, Train Noise Mitigation). The meeting will
be held in the Training Room at the Operations Facility on Herman Road.
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October 25, Saturday, 10:00am: 5" Annual West Coast Giant Pumpkin Regatta
at the Lake of the Commons.

November 21 - 22, Friday — Saturday: City Council Goal Setting Retreat

As always, if you need anything from your staff, please feel free to let me know.

Attachments:

moow>

aom

Fence Standards Memo and Presentation
Code Enforcement Policy Memo & Presentation
80% Density Requirement Memo & Presentation
Entertainment Ordinances and Analysis Memos
Powerpoint presentations for Monday night
a. Volunteer Program Update
b. Pumpkin Regatta Preview
c. YAC Update
d. Heritage Center Patio Project Update
Upcoming meeting and work session items (October — December)

. Tualatin Calendar of Events (October — December)
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TO: Honorable Mayor and Members of the City Council

THROUGH: Sherilyn Lombos, City Managerb‘&\/

FROM: Doug Rux, Community Developmeht Director I>——
Cindy Hahn, Assistant Planner m

DATE: October 13, 2008

SUBJECT: FENCE STANDARDS — PHASE I

BACKGROUND:

PTA-06-09, adopted by Ordinance 1244-07 on July 23, 2007, amended the Tualatin
Development Code (TDC) to establish standards for fences in access-restricted rear yards
and side yards adjacent to minor and major arterial and collector streets and expressways,
where property is located in the Low Density Residential (RL) or Medium Low Density
Residential (RML) Planning Districts, and the property is the subject of a partition or
subdivision application or developed with a single-family dwelling.

TMC-07-01, adopted by Ordinance 1243-07 on July 7, 2007, amended the Tualatin
Municipal Code (TMC) to establish derelict fences as a public nuisance, and to define what
conditions constitute a derelict fence.

During Council deliberations on PTA-06-09 on July 9, 2007, additional policy considerations
were raised. The City Manager suggested the issues be tabled for 6-12 months then
revisited by Council. The purpose of this Work Session is to give further consideration to
the issues raised during the July 9, 2007 deliberations.

POLICY CONSIDERATIONS:
Issues raised during Council deliberations included the following:

e Fences along I-205 and I-5: Whether properties in the RL and RML Planning
Districts that have back or side yards along I-205 or I-5 should be required to
construct a fence along the property freeway frontage that meets the minimum
requirements of the Fence Standards (TDC 34.330) and if so to which properties
within the Districts the standard should apply.

e Vision Clearance Areas: Whether the City’s Vision Clearance Area requirements
should be reviewed for adequacy and if so whether any proposed plan text
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amendment should address only intersection sight distance or also address front
yard fence height gradation.

e Minimum Materials Standards: Whether properties that do not meet the minimum
requirements of the Fence Standards (TDC 34.330) should be required to have a
fence and if so whether the minimum fence standard should require specific
materials or address fence design and construction detail.

OUTCOMES:

Response from Council on the identified discussion points and direction on future steps
needed to address the issues raised to Council’'s satisfaction.

Attachments: A. PowerPoint Presentation: Fence Standards — Phase |l

B. TDC 34.330 Fence Standards, 34.340 Fence Design,
and Figures 34-1 and 34-2

C. TDC 73.400(16) Vision Clearance Area and Figure 73-2

D. Email from Dennis Lively dated June 25, 2007, regarding Fence
Regulation Opportunity with accompanying handout of City of
Milwaukie Clear Vision Areas and Fences
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Background

& At the July 2007 Public Hearing on PTA-06-09,
Fence Standards in RL and RML Planning Districts
Adjacent to Arterials, Collectors, and Expressways,
Council raised three issues to be revisited at a future
Work Session:

e Fences along I-205 & I-5
e Vision Clearance Areas
e Minimum Materials Standards

& The purpose of this Work Session is to review these
Policy Considerations and determine future steps
needed to address them to Council’s satisfaction.

October 13, 2008 Council Work Session

Attachment A
PowerPoint Presentation: Fence

Standards — Phase |l
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Policy Consideration:
Fences Along I-205 and |-5

& Lands along I-205 and I-5 are in RL and RML
Planning Districts

& Some already developed properties with freeway
“frontage” do not have fenced backyards

¢ Undeveloped lands, once annexed and developed,
will present potential for views into residential
backyards if the yards are not fenced

& The Fence Standards (TDC 34.330) address
minimum requirements for fences in RL and RML
Planning Districts along major and minor arterials,
major and minor collectors, and expressways, but not
along freeways such as 1-205 and I-5

October 13, 2008 Council Work Session
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Discussion Points:

Should properties in the RL and RML Planning
Districts that have back or side yards along 1-205 and

I-5 be required to meet the minimum requirements of
the Fence Standards (TDC 34.330)?

If yes, should the requirements be applied only to
property that is the subject of a subdivision or
partition?

Or should the requirements be applied as well to
replacement of an existing fence or construction of a
new fence where property is not the subject of a
subdivision or partition application and is developed
with a single-family dwelling?

October 13, 2008 Council Work Session
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Policy ConS|derat|on
Vision Clearance Area

& At the July 2007 Public Hearing on PTA-06-09, an
email from Dennis Lively was read, which
introduced the topic of intersection sight distance
and provided the City of Milwaukie Clear Vision
and Fence Requirements as an example Tualatin
should consider in review of its Vision Clearance
Area regulations.

¢ Tualatin has Vision Clearance Area regulations
that apply to all properties within the City,
however, the regulations are not as prescriptive
as those contained in the Milwaukie code.

October 13, 2008 Council Work Session
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Tualatin Vision Clearance
Area Provisions

& Per TDC Section 73.400(1) of the Community Design
Standards, the Vision Clearance Area applies to
vehicular and pedestrian ingress and egress from all
private property to the public streets and is a continuing
requirement for the use of any structure or parcel of real
property in the City.

& TDC Section 73.400(16) Vision Clearance Area addresses

e (a) Local Streets
e (b) Collector Streets

e (c) Vertical Height Restrictions
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Local Streets

& Vision Clearance Area applies to all focal street intersections,
local street and driveway intersections, and local street or
driveway and railroad intersections

& “... triangular area formed by the right-of-way lines along such lots and a
straight line joining the right-of-way lines at points which are 10 feet from the
intersection point of the right-of-way lines, as measured along such lines ...”
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Collector Streets

¢ Vision Clearance Area applies to all collector/arterial street
intersections, collector/arterial street and local street intersections,
and collector/arterial street and railroad intersections

& “.. triangular area formed by the right-of-way lines along such lots and a straight
line joining the right-of-way lines at points which are 25 feet from the intersection
point of the right-of-way lines, as measured along such lines. Where a driveway

intersects with a collector/arterial street, the distance measured along the driveway
line for the triangular area shall be 10 feet ...”

f

2T  COLLECTOR/ARTEMIAL STRUATS

{ 7’
_'L!-—-—jﬁ Hr‘—"gr:gvﬂnv

October 13, 2008 Council Work Session




[PAp—— > B = [t o)

pEE e

Vertical Height Restriction

& Applies to vehicular parking, hedges, plantings, fences, wall
structures, temporary or permanent physical obstructions

& Not permitted between 30 inches and 8 feet above the
established height of the curb in the vision clearance area

& Exceptions: Items associated with utilities or publicly owned
structures such as poles and signs and existing street trees
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Guiding Concept = Simplicity

& Keep Tualatin’s Vision Clearance Area standards:

» Simple and user friendly

¢ Independent of other variables such as topography,
stopping distance, speed limit of road, etc.

o Universally applicable based on the type of roads at the
intersection or the type of road being entered (from a
driveway)

o Easy enough that anyone could figure them out without
needing assistance from an engineer or other “expert”

October 13, 2008 Council Work Session
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Milwaukie Clear Vision Areas
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72" in side and
7 rear yard

42" in front yard
outside Clear
Vision Area

30" within Clear

= Vision Area (may
exceed if “obstruction”
does not obscure sight
by more than 10% [such
as chain link fence])
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Stop Sign Rules

Stopped at marked sto| llne ALk b
" o - : & Oregon Driver's Manual, which implements

ORS 811.260, states that you must:
e Stop at the marked stop line or crosswalk
on the pavement, if there is one.
o Stop before the unmarked crossing area, if
there is not stop line or crosswalk.

& |f there are no pedestrians, pull forward
until you can see traffic coming from your
left and right, but before you get into the
intersection.

& You may cautiously drive through the
intersection or enter the intersection and
make your turn, after looking both ways for
oncoming traffic.

& Yield right of way to traffic (including
people walking or riding bikes) in the
intersection).

Council Work Session
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Discussion Points:

& Should the City's Vision Clearance Area requirements [TDC
73.400(16)] be reviewed for adequacy?

& If yes, should the vision clearance area requirements of
jurisdictions other than Milwaukie be reviewed for
comparison and a recommendation brought to Council for a
proposed plan text amendment to address any identified
inadequacies in Tualatin’s existing regulations?

& Should the amendment address only intersection sight
distance?

& Or should the issue of front yard fence height gradation (as in
Milwaukie’'s code) also be addressed?

October 13, 2008 Council Work Session
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Pollcy ConS|derat|on

Minimum Material Standards

& At the July 2007 Public Hearing on PTA-06-09,
Council raised the issue of minimum standards
for fences on properties that fall outside the
requirements of the Fence Standards of TDC
34.330

& The limited durability and aesthetic of typical
wood fencing and the undesirability of wire or
chain-link fencing were briefly discussed, and
Council questioned whether a minimum material,
wood treatment, construction design, or similar
standard should be considered

October 13, 2008 Council Work Session




Standards

& Masonry Fence Standards of TDC 34.330 must be met:

» Along access-restricted property line(s) or lot line(s) abutting
major and minor arterials, major and minor collectors, and
expressways

e On single property subject to a subdivision or partition, if the
property line(s) or lot line(s) is >60 feet

¢ On single property not subject to subdivision or partition if an
existing fence that meets the masonry fence standard is
replaced or repaired

e On single property not subject to subdivision or partition if
>50% of fences on both sides between nearest intersecting
streets meet the masonry fence standard

o If 60% or more of existing fence that does not meet
masonry fence standard is replaced

e A new fence is constructed
October 13, 2008 Council Work Session
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Required or “Anything Goes”

& On property subject to a subdivision or partition, if
property line or lot line is 60 feet or less

& On single property not subject to a subdivision or

partition if <50% of fences on both sides between the nearest
intersecting streets meet the masonry fence standard

Section 34,330 Figure 34-1

October 13, 2008 Council Work Session
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Discussion Points

» Should properties that do not meet the Masonry
Fence Standard (TDC 34.330) in the RL and RML
Planning Districts be subject to a minimum fence
standard that requires construction of a fence when
the rear or side yard of their property abuts a major or
minor arterial, major or minor collector, or
expressway?

If yes, should the standard require specific materials
be used in fence construction and that other
materials be prohibited?

In addition to materials, should the standard address
fence design or construction detail?

October 13, 2008 Council Work Session
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Tualatin Development Code 34320

process to ensure compliance with Subsections
1-6 and 8-12 of this section.

(13) When the accessory dwelling unit is pro-
posed to be created and if no enlargement of the
existing single family dwelling is proposed, the
owner of the single family dwelling within which
the accessory dwelling unit is to be located shall
notify the Planning Director by letter that an ac-
cessory dwelling unit is proposed. The letter shall
state the owners name and mailing address, ad-
dress of the accessory dwelling unit, the gross
square footage of the single family dwelling and
the gross square footage of the accessory dwell-
ing umt [Ord. 963-96 §4, passed June 24, 1996; Ord. 1026-99 §16, passed Aug.
9, 1999.] Ord. 585-82 repealed by 592-83 §3, passed Dec. 13, 1982,

Section 34.320 Purpose.

The purpose of fence standards in the RL
and RML Planning Districts for access-
restricted lot lines and property lines that abut
collector, arterial, and expressway streets 1s to
implement the community design objectives of
TDC 10.020. [added, Ord. 1244-07 §1, 7/23/07.]

Section 34.330 Fence Standards.

The following standards are minimum re-
quirements for fences in a RL (Low Density
Residential) or a RML (Medium Low Density
Residential) Planning District, where an access-
restricted lot line or property line abuts a public
street classified as a major arterial, minor arte-
rial, major collector, minor collector, or ex-
pressway by the Tualatin Functional Classifica-
tion Plan.

(1) Subdivision or Partition of Property in a
RL or RML Planning District.

Where property is the subject of a subdivi-
sion or partition application, and has an access-
restricted property line(s) or lot line(s) that abuts
a major arterial, minor arterial, major collector,
minor collector, or expressway right-of-way for
a distance greater than 60 feet, a masonry fence
shall be installed along the arterial/ collec-
tor/expressway frontage, in conformance with
design standards set forth in TDC 34.340 and
the fence standards set forth below:

(a) Required fencing shall be installed
along the entire length of the access-restricted

property line(s) or lot line(s) abutting the arte-
rial/collector/expressway right-of-way, except
as provided in TDC 34.330(3), prior to issuance
of any building permit on any parcel or lot cre-
ated by the partition or subdivision.

(b) Except as provided in TDC
34.330(3), required fencing shall be located out-
side of the public right-of-way, and as close as
physically possible to, approximately parallel
with, either the property line or lot line abutting
the arterial/collector/expressway right-of-way,
or the ultimate right-of-way line, whichever is
located furthest from the centerline of the street
right-of-way.

(1) As approved by the City Engi-
neer, the location of the ultimate right-of-way
line shall be one-half of the right-of-way width
specified in Chapter 11 and Chapter 75 of the
Tualatin Development Code for the appropriate
classification of street, measured at right angles
from the centerline of the actual street im-
provement, or measured at right angles from the
centerline of the right-of-way, whichever
method is determined most appropriate by the
City Engineer.

(11) If an owner is granted a variance
from TDC 34.330(1)(b) standards, which results
in a fence being located within the ultimate
right-of-way area, the property owner shall exe-
cute a removal agreement, subject to City Coun-
cil approval. The removal agreement shall pro-
vide that, after notice by the City, the property
owner shall remove any structure, or portion
thereof, that extends into the ultimate right-of-
way, at no expense to the City. In case of de-
fault in that obligation, the City may cause such
removal at the expense of the owner with all
costs incurred to become a lien against such
land or premises. The agreement shall also pro-
vide that the owner of the affected premises
shall not be entitled to any damages or compen-
sation in consequence of the City’s exercise of
its rights under the agreement. This provision
shall not be construed as denying the owner of
such property the right to just compensation for

Attachment B

34-17 TDC 34.330 Fence Standards,
34.340 Fence Design & Figures
34-1 and 34-2



Tualatin Development Code  34.330

the unimproved value of any land taken for the
widening of any street.

(c) Required fencing shall be installed
such that stormwater drainage patterns and flow
rates are not altered in a manner detrimental to
property or persons.

(2) Replacement of Existing Fence, or Con-
struction of New Fence in a RL or RML Plan-
ning District.

Where property is not the subject of a subdi-
vision or partition application, and is developed
with a single-family dwelling, and has an ac-
cess-restricted property line or lot line that abuts
a major arterial, minor arterial, major collector,
minor collector, or expressway right-of-way, the
following fence standards apply:

(a) Replacement of An Existing Fence
That Does Not Meet the Masonry Fence Stan-
dard.

Where an existing fence that does not
meet the masonry fence standard set forth in
TDC 34.340 is located approximately parallel
with, and within ten feet of, an access-restricted
property line or lot line that abuts an arte-
rial/collector/ expressway right-of-way, AND
more than 50 percent of fences that are con-
structed approximately parallel with, and within
ten feet of, access-restricted property lines or lot
lines that abut the same right-of-way line, in the
interval between the nearest intersecting streets
located on both sides of the subject property
(See Figure 34-1 for illustration), meet the ma-
sonry fence standard, then at the time that 60
percent or more of the length of the fence is re-
moved, the entire length of the fence located
along the arterial/collector/expressway frontage
shall be removed and replaced with a fence that
meets the masonry fence design standards set
forth in TDC 34.340.

(i) Installation of required replace-
ment fencing shall be complete within six
months from the date that 60 percent or more of
the length of the fence is removed,

(i1) Required fencing shall be located
outside of the public right-of-way, and as close
as physically possible to, approximately parallel
with, the property line or lot line abutting the ar-

34-18

terial/collector/expressway right-of-way, except
as provided in TDC 34.330(3);

(ii1) Required fencing shall be in-
stalled such that stormwater drainage patterns
and flow rates are not altered in a manner detri-
mental to property or persons.

(b) Replacement or Repair of An Exist-
ing Fence That Meets the Masonry Fence Stan-
dard.

Where an existing fence that meets the
masonry fence standard set forth in TDC 34.340
is located approximately parallel with, and
within ten feet of, an arte-
rial/collector/expressway right-of-way, then at
the time that any portion of the access-restricted
property line or lot line that abuts an fence is
removed, the fence shall be repaired or replaced
in conformance with the masonry design stan-
dards set forth in TDC 34.340.

(i) Repair or replacement shall be
complete within six months from the date that
any portion of the fence is removed;

(i1) Required fencing shall be located
outside of the public right-of-way, and as close
as physically possible to, approximately parallel
with, the property line or lot line abutting the ar-
terial/collector/expressway right-of-way, except
as provided in TDC 34.330(3);

(ii1) Required fencing shall be in-
stalled such that stormwater drainage patterns
and flow rates are not altered in a manner detri-
mental to property or persons.

(c) Construction of New Fence.

Where no existing fence is located ap-
proximately parallel with, and within ten feet of,
an access-restricted property line or lot line that
abuts an arterial/collector/expressway right-of-
way, AND more than 50 percent of fences that
are constructed approximately parallel with, and
within ten feet of, access-restricted property
lines or lot lines that abut the same right-of-way
line, in the interval between the nearest inter-
secting streets located on both sides of the sub-
ject property (See Figure 34-1 for illustration),
meet the masonry fence standard, then any new
fence that is constructed approximately parallel
with, and within ten feet of, the access-restricted
property line or lot line abutting the arte

(Revised 7/07)
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rial/collector/expressway right-of-way shall be
in conformance with the required design stan-
dards set forth in TDC 34.340.

(i) Required fencing shall be located
outside of the public right-of-way, and as close
as physically possible to, approximately parallel
with, the property line abutting the arte-
rial/collector right-of-way, except as provided in
TDC 34.330(3);

(ii)) Required fencing shall be in-
stalled such that stormwater drainage patterns
and flow rates are not altered in a manner detri-
mental to property or persons.

(3) Exceptions to Fence Location or Con-
figuration:

(a) Where the City Engineer determines
that vehicular access is to be provided from the
arterial/collector/expressway to a parcel or lot
abutting the arterial/collector/expressway, the
fence shall not be required along the arte-
rial/collector/expressway frontage of that par-
ticular parcel or lot.

(b) Where the City Engineer determines
that an opening or passage through the fence
must be provided, the fence shall include such
required opening.

(c) All vision clearance requirements set
forth in TDC 73.400(16) shall be met.

(d) The City Engineer may require an al-
ternate location or configuration of the fence
alignment to accommodate stormwater facili-
ties, easements, or other requirements. {Added, Ord.
1244-07 §2, 7/23/07.]

Section 34.340 Fence Design.
(1) Masonry Fence Design. (See Figure 34-2
for illustration)

(a) Material and Color. All components
of fence visible from the public vantage point
shall be constructed of stone, brick, stone-look
or brick-look cast masonry or stone-look or
brick-look cast vinyl or composite material.
The color of the fence shall be that of natural
stones, red clay brick, neutral brown-tones, or
gray earth-tones.

(b) Finished Face. Fence shall be con-
structed such that the finished side of the fence
faces the public right-of-way, and any structural

34-19

components (metal brackets, etc.) are not visible
from the public vantage point.

(c) Slopes. Fences constructed on slopes
shall be installed using a stair-step method,
whereby each fence panel steps up or down the
slope and remains level (zero-slope) rather than
paralle] to the grade of the underlying terrain.

(d) Height. Height of fence panels shall
be six feet, measured from the underlying
ground surface directly beneath the fence panels
to the top edge of the cornice cap.

(1) For fences constructed on slopes,
the height of fence measured at the up-slope end
of each fence panel shall be six feet.

(11) Pilasters, excluding pilaster caps,
shall be no shorter than the shorter of the at-
tached fence panels, including the cornice cap,
and shall not extend more than six inches higher
than the highest attached fence panel, including
the cornice cap. -

(111) Height of pilaster caps shall be
no greater than six inches, measured from the
top of the underlying pilaster to the highest
point on the cap.

(e) Ground Clearance. There shall be no
ground clearance or gap visible between the bot-
tom of the fence panels and the underlying
ground surface. Where a pre-cast panel system
15 used, any gaps that result beneath panels shall
be filled in with earth, rock, evergreen vegeta-
tion, or similar material. This provision does
not prohibit the use of stormwater drainage
holes.

(f) Pilasters. The horizontal run of fence
must be broken up by pilasters, which shall be
set at approximately regular intervals, no more
than twenty feet apart on center. Pilasters shall
be installed perpendicular to a zero-slope plane.

(g) Panels. Panels shall be 100 percent
solid and opaque. The finished face shall have
the appearance of a stacked or mortared stone
wall or brick wall.

(h) Cornice. A cornice cap shall be in-
stalled on top of each of the fence panels. Cor-
nice caps shall be masonry or brick in appear-
ance, and shall match or closely compliment the
colors and materials used to construct the fence
panels and pilasters.

(Revised 7/07)
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(i) Pilaster Caps. Decorative caps shall
be installed on top of all pilasters such that the
cap completely covers the surface area of the pi-
laster end. Caps shall be masonry or brick in
appearance, and shall match or closely compli-
ment the colors and materials used to construct
the fence panels and pilasters. Illuminated pi-
laster caps are allowed, provided the lighting
element is an integral internal component of the
cap (i.e., no exposed light bulb) and the light is
low-voltage or solar powered. Caps shall be no
taller than six inches, measured from the surface
of the pilaster end to the highest point on the pi-
laster cap.

(2) Variance Prohibited.

(a) Development unable to meet one or
more of the design standards set forth in TDC
34.340(1) may alternatively submit application
for Architectural Review.

(b) Application for Architectural Review
shall be made pursuant to application proce-
dures set forth in TDC 31.071. Approval or de-
nial shall be based upon the criteria set forth in
TDC 73.050, including objectives and standards
set forth in TDC 73.210 and 73.220. [added, Ord.

1244-07 §3, 7/23/07.]

Continued Next Page

34-20

34.340

(Revised 7/07)



Tualatin Development Code

Section 34.330 Figure 34-1

Do more than 50% of

adjacent fences meet

design standards?

34-21 (Revised 7/07)




Tualatin Development Code

Section 34.340 Figure 34-2

Masonry Fence Design Type
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73.410 Tualatin Development Code

drives shall not be less than 16 feet for multi-
family residential, commercial, or industrial uses.

(14) Maximum Driveway Widths and Other
Requirements.

(8) Unless otherwise provided in this
chapter, maximum driveway widths shall not ex-
ceed 40 feet.

(b) Except for townhouse lots, no drive-
ways shall be constructed within 5 feet of an ad-
jacent property line, except when two adjacent
property owners elect to provide joint access to
their respective properties, as provided by Sub-
section (2).

(c) There shall be a minimum distance of
40 feet between any two adjacent driveways on a
single property unless a lesser distance is ap-
proved by the City Engineer.

(15) Distance between Dniveways and Inter-
sections. Except for single-family dwellings, the
minimum distance between driveways and inter-
sections shall be as provided below. Distances
listed shall be measured from the stop bar at the
intersection.

(a) At the intersection of collector or arte-
rial streets, driveways shall be located a minimum
of 150 feet from the intersection.

(b) At the intersection of two local streets,
driveways shall be located a minimum of 30 feet
from the intersection.

(c) If the subject property is not of suffi-
cient width to allow for the separation between
driveway and intersection as provided, the drive-
way shall be constructed as far from the intersec-
tion as possible, while still maintaining the 5-foot
setback between the driveway and property line
as required by TDC 73.400(14)(b).

(d) When considering a public facilities
plan that has been submitted as part of an Archi-
tectural Review plan in accordance with TDC
31.071(6), the City Engineer may approve the lo-
cation of a driveway closer than 150 feet from the
intersection of collector or arterial streets, based
on written findings of fact in support of the deci-
sion. The written approval shall be incorporated
into the decision of the City Engineer for the util-
ity facilities portion of the Architectural Review

(Revised 7/07) - 73-42

plan under the process set forth in TDC 31.071
through 31.077.
(16) Vision Clearance Area.

(a) Local Streets - A vision clearance area
for all local street intersections, local street and
driveway intersections, and local street or drive-
way and railroad intersections shall be that trian-
gular area formed by the right-of-way lines along
such lots and a straight line joining the right-of-
way lines at points which are 10 feet from the in-
tersection point of the right-of-way lines, as
measured along such lines (see Figure 73-2 for il-
lustration).

(b) Collector Streets - A vision clearance
area for all collector/arterial street intersections,
collector/arterial street and local street intersec-
tions, and collector/arterial street and railroad in-
tersections shall be that triangular area formed by
the right-of-way lines along such lots and a
straight line joining the right-of-way lines at
points which are 25 feet from the intersection
point of the right-of-way lines, as measured along
such lines. Where a driveway intersects with a
collector/arterial street, the distance measured
along the driveway line for the triangular area
shall be 10 feet (see Figure 73-2 for illustration).

(c) Vertical Height Restriction - Except for
items associated with utilities or publicly owned
structures such as poles and signs and existing
street trees, no vehicular parking, hedge, planting,
fence, wall structure, or temporary or permanent
physical obstruction shall be permitted between
30 inches and 8 feet above the established height
of the curb in the clear vision area (see Figure 73-
2 for illustration). {Amended by Ord. 895-93 §3, passed May 24, 1993;

Ord. 945-95 §, passed May 8, 1995; Ord. 1025-99 §7, passed July 26, 1999; Ord. 1026-
99 §97, passed Aug. 9, 1999.] (Ord. 1103-02, Amended, 03/25/2002; Ord. 1096-02,
Amended, 01/28/2002)

Section 73.410 Streets. [Reserved for Street
Tree Plan.]

Section 73.450 Wireless Communication Fa-
cility and Wireless Communication Facility
Attached Site Design.

Purpose. The purpose of wireless communica-
tion facility and attached facility design objectives

Attachment C

TDC 73.400(16) Vision

Claaranra Araa and Eiriirn 72 ¢



73.900

- Figure 73-2

Tualatin Development Code

VISION CLEARANCE AREA
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MELISSA HARDY | [eyn) E / Submied for e f‘fgfé y
— N G, Qoo F Cotynce

From: twolivelys@comcast.net L
sent:  Monday, June 25, 2007 9:36 AM 7% ’
To: MELISSA HARDY

Cc: Lou Ogden; Doug Rux; Mike McKillip; SHERILYN LOMBOS

Subject: Fence Regulation Opportunity

I'would very much like staff to consider the on-going fence regulation change as a real opportunity to
add an important safety item to city code so we address safety problems as well as esthetic
considerations. I think it is a chance to address function at the same time as we address looks! Many
locations in the City of Tualatin suffer from intersection sight distances that don't meet any design
standard for safety, yet every time I ask about one, I am told that staff can't do anything about it because
they have no "power" to do so. While I think they could use their public safety powers now, I would
agree they could simplify the system with a simple Clear Vision code provision (now required by
development code for commercial builders) as adopted by many other area cities. Please look at the City
of Milwaukie PDF file Clear Vision and Fence Requirements, I have attached, as it clearly provides for
much increased safety. If the council needs to-have photos and locations for ten or twenty locations
where we have existing sight safety violations (some built into recent City projects) then I will volunteer
to obtain them for their hearing.

Public safety is the number one reason government exists and national design standards suggest we can
do a better job than we are currently doing. I hope you will consider this an opportunity to improve our
regulations in this area, rather than just a chance to "make it ook better".

Dennis Lively

Attachment D
Email from Dennis Lively dated

6/25/07
7/3/2007



clt TY O F COMMUNITY DEVELOPMENT DEPT.

PHONE: (503) 786-7630 — Planning

For General Information

6101 SE JOHNSON CREEK BLVD.
MILWAUKIE, OREGON 97206 - -
Clear Vision Areas

MILWAUKIE pax o) 7567606 - Engineering and Fences

Property owners are responsibie for maintaining clear vision areas and fences in conformance
with City regulations. Because fence regulations often overlap with clear vision areas, the
regulations for both fence and clear vision areas are presented together in this handout. It is
strongly recommended that citizens contact the Planning and/or Engineering Department if they

have questions regarding fences or clear vision areas.

As a general guideline, fences will meet fence and clear vision regulations if they are:
e Under 30" tall, measured from curb or street height, in front yards and side yards

adjacent to the street.
e Under 72" tall in rear yards and side yards not adjacent to the street.
¢ Placed entirely within property boundaries.

CLEAR VISION AREAS

Clear vision areas are required by the Milwaukie Municipal Code to ensure that persons
traveling in the City have unobstructed views at street and driveway intersections.

Where Clear Vision Areas Exist

1. Street intersections: The clear vision area is defined in the Clear Vision Diagram on

the next page.

2. Driveways: Defined by a 20’ radius from the point where the driveway meets the lot line.

See the Clear Vision Diagram on the next page.

Regulations for Clear Vision Areas

1. Fences, shrubs, walls, and other landscaping are limited to 30" measured from top
of curb or 36" above street level if no curb exists. The only exceptions to this

regulation are:

e Fences may exceed the maximum ciear vision height if they do not obscure sight by
more than 10% (such as a chain-link fence). Fences are subject to height restrictions

of 42" in front yards and 72" in side yards, and cannot
exceed these heights even if they do not obscure sight by
more than 10% (see Fence Regulations below).

¢ Vegetation may exceed the maximum clear vision height if
it does not obscure sight by more than 10%.

2. Trees and poles may be allowed in the clear vision area,

provided they allow continuous view of vehicles e — - ST

approaching the intersection. Branches and foliage of trees Porcnctow v ol T G

| 12teel

must be removed to a height of at least 8' above the ground.

Tree pruning over streets

Trees that overhang a street must be clear of branches and and in clear vision areas

foliage to a height of at least 12" above the street.
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Milwaukie Clear Vision and Fence Requirements
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FENCE REGULATIONS

The Milwaukie Municipal Code has fence regulations to protect the residential character of
neighborhoods and to ensure that fences do not pose safety hazards.

Height

Fence heights are regulated by the location of the fence on the property (see the Clear Vision
Diagram and the graphic below). In residential zones, and for residential uses in all zones, fence

heights are limited to the following:

e 42" in the front yard,* defined as the area between the front Iot line and the nearest point
of the main building.

e 72" in side and rear yards, defined as the area anywhere behind the front yard.

T From yard:
Maximurm 42"| |
| fence height

£ |

e ot i

Side and
Rear vards:
Maximum
72"fence
height

Maximum fence heights
allowed on residential lots

Fence heights are measured from the highest ground level within a 1" horizontal distance from
the fence. In clear visions areas, clear vision standards apply for fences over 30" above
curb height or 36" above street level if no curb exists. (Fences over these heights must
not obscure sight by more than 10%; e.g., chain-link.)

* Flag lots have different fence height standards. Please contact the Planning Department at
503-786-7630 for these regulations.



Milwaukie Clear Vision and Fence Requirements
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Location

Fences are not allowed to encroach upon adjoining
properties or the public right-of-way. In most areas of ' i
Milwaukie, the right-of-way is wider than the width of the
streets and sidewalk. The Engineering Department
(503-786-7606) can assist in determining the right-of-way
boundary.

Disputes about fence encroachment across property lines
are a civil matter between property owners and are not
mediated by the City. The City recommends placing
fences at least 6" away from a known property line,

identified by property pins. Houze
Existing fence lines are not an accurate indicator of property Sample street and
right-of-way width diagram

lines. If a known property line cannot be found, the City
recommends constructing a new fence wel! within the apparent
property boundary or hiring a surveyor to locate the property line.

Materials

In residential zones and residential uses in all zones, no electrified, barbed, or razor-wire
fencing is permitted.

This handout is a general guide and may not contain all necessary information. Please contact
the Planning Department (503-786-7630) or Engineering Department (503-786-7606) if you
have questions.

Revised 5/22/07



MEMORANDUM
CITY OF TUALATIN

.7)7%

TO: Honorable Mayor and Members of the City Council
THROUGH: Sherilyn Lombos, City Manager”f
FROM: Kent Barker, Chief of Police

Crystal Reynolds, Community Services Officer
DATE: October 13, 2008
SUBJECT: Community Services Officer Update and Discussion

POLICY CONSIDERATIONS:

Our Community Services Officer was hired in November 2007, was trained, and began
solo-status enforcement in January 2008. Staff will provide an update of what has been
accomplished and will seek input from Council.

ISSUES TO BE DISCUSSED:

A PowerPoint Presentation will be given to show the following:
e Reason we hired the Community Services Officer
o Statistical Information
e Present challenges the CSO has faced the past nine months
o Seek feedback and direction from council

DESIRED OUTCOMES:
1. Have a constructive discussion on what direction the Council would want the staff
to take. Should we stay status quo or modify the duties and expectations?
2. Establish Council priorities and expectations
3. Allow CSO to listen to the discussion and understand the challenges faced by
our Decision-Makers

Attachments: A. PowerPoint Presentation
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MEMORANDUM

A CITY OF TUALATIN

TO: Honorable Mayor and Members of the City Council
THROUGH: Sherilyn Lombos, City Manager Lg-/
FROM: Doug Rux, Community Development Director_J— <.
Colin Cortes, Assistant Planner ﬁ .
DATE: October 13, 2008
SUBJECT: RESCINDMENT OF 80% MINIMUM DENSITY REQUIREMENT
BACKGROUND:

The matter at hand is a potential plan text amendment of the Tualatin Development
Code (TDC) to rescind a requirement that new residential development build at least
80% of the maximum number of dwelling units (DUs) per acre permissible in a
residential planning district. The City adopted the requirement in the late 1990s
because Metro required local governments to adopt this requirement. In 2002, Metro
removed this requirement from the Metro allowing local governments to pursue
rescindment if they so chose.

The Community Developer Director initiated the amendment because the Council and a
number of residents expressed through the Tualatin Tomorrow (TT) vision a desire for
large-lot development within Tualatin. Strategy GHT 11 “Housing Choices and Types”
is to “Develop a range of housing choices and types in Tualatin and promote a balanced
community with a diversity of persons living, recreating, shopping and working within the
city.”

Staff mailed legal notices of the amendment for the scheduled 10/13/2008 public
hearing along with Measure 56 notices to all owners of property within the City limits, a
total of over 6,000.

POLICY CONSIDERATIONS:

e Should the City remove the requirement to build residential development at 80% of
the maximum allowed density for all designated residential planning districts (RL,
RML, RMH, RH, and RH/HR)?

e The 80% rule is one of two main factors controlling density in Tualatin:

Factor 1. Low Density Residential (RL) Planning District — created for single-family
housing — requires a minimum average lot size related to the maximum number of
permissible DUs. This minimum average is 6,500 square feet (sq ft). The maximum
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number of DUs in RL is 6.7 per acre. Taking the 43,560 sq ft in an acre and dividing
it by 6.7 yields a number that is approximately 6,500 and illustrates that the
requirement indirectly establishes a minimum density for single-family development.

Factor 2. In 1997 Tualatin had volunteered to Metro a target of 4,054 DUs for the
city as a whole by the year 2017. The consequence of failing to achieve the target is
as yet unknown. Preliminary data and analysis show with reasonable doubt that
Tualatin may meet the target. (Refer to the tables in Attachments B and C for
details.)

e Should Tualatin maintain a minimum lot size requirement of 6,500 square feet for
single-family (SF) development in the Low Density Residential (RL) Planning
District?
o Without the 80% density requirement would Tualatin meet its requirements under
the Metro Functional Plan, Title 1, Table 1 in meeting the housing targets for the
year 20177
o If residential development occurs at the maximums allowed by residential
planning districts, the City would meet the Metro target

o If residential development occurs at the minimums allowed by residential
planning districts without the 80% rule, the City would fail to meet the Metro
target

o Tualatin may or may not reach the target without the 80% rule given additional
factors such as the Town Center Plan, amendment of planning district
development standards, some properties developing toward minimums and
others toward maximums, and whether a few key properties are redeveloped or
not (such as the Tualatin Country Club and golf course.)

o Referto Attachment B for tables showing scenarios. Attachment C is maps
accompanying the tables.

e Lake Oswego, Sherwood, and Tigard have not rescinded the 80% rule.

o The 80% rule guarantees that Tualatin will meet the Metro target because the
two are related.

o The 80% rule guarantees that Tualatin will meet the Metro target because the two
are related.

¢ Rescindment of the 80% might prevent Tualatin from meeting the Metro target.

OUTCOMES:
Upon Council direction, staff will prepare a plan text amendment (PTA) application with
revised proposed language for the 10/27/2008 Council hearing.

Attachments: A. Slide presentation
B. Tables relating to the Metro target
C. Maps relating to the tables
D. Proposed text amendment language
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@; Council and Tualatin Tomorrow Goals

Council Goal #3:
Highest quality physical design possible.

Community Vision & Strategic Action Plan (June 2007):

Strategy GHT 11 - Housing Choices and Types. Develop a range of housing
choices and types in Tualatin, accommodating the needs of both traditional

and non-traditional households, and promoting a balanced community with a
diversity of persons living, recreating, shopping and working within the city.

Strategy GHT 14 - Mixed-Use in Town Center. Develop mixed-use in
Tualatin Town Center, with amenities such as mixed-use development,
financial and retail services, a non-commercial district with government and
social services, civic and cultural features, and high-density housing,.

Strategy GHT 18 - Urban Design Standards. Develop enhanced, flexible
standards to promote ongoing community attractiveness'in Tualatin and a
cohesive urban design.

Stide #2
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Table 1a: Capacity on Vacant Residential Lands at 80% of Maximum Density
Planning District Acreage Density D.U. atthe Low D.U. at the High
Range end of the range end of the range
RL 66.9 5.36-6.7 358 448
RML 449 8-10 359 449
RMH 1.0 12-15 12 15
RH 2.7 20-25 55 68
RH/HR (no vacant land) 0 26-30 0 0
Total 115.5 784 980

Table 1b: Capacity on Vacant Residential Lands at Proposed Reduced Density
Range
Planning District Acreage Density D.U. atthe Low D.U. at the High
Range end of the range end of the range|
RL 66.9 1-5 67 335
RML 44 85 6-10 269 449
RMH 1.0 11-15 ; 11 16
RH _ 2.7 16-25 44 68
RH/HR (no vacant land) 0 26-30 0 0
Total 115.5 391 867
Attachment B

Tables 1a and 1b



Table 2a: The Metro Target
Part A. Dwelling Unit Status as of July 31, 2007

Metro Target number of Dwelling Units (DUs) for 2017: 4,054

Existing DUs counting toward target as off 2007: 2,517

Reaming DUs to meet target: -1,538

Part B. Getting to the Target - 80% of Maximum Density

Residential Land Category Acreage DU at Low end DU at High end
of Range of range

Vacant/ Undeveloped (from 115.46 784 980

Table 1a)

RL Parcels 13,000 sq or more 131.84 707 883

Redevelopable with Tualatin

Country Club (TCC) 113.0 772 964

Redevelopable without TCC* 11.55 228 285

Unincorporated and within the

Planning Area™* 61.86 492 615

Entitled/ At building permit

stage*** 130

Subtotal including TCC 422.2 2755 35672

Subtotal excluding TCC 320.71 2211 2893

Revised deficit including TCC _ 1,217 2,034

Revised deficit excluding TEC 673 1,355

* The TCC alone constitutes over 91% of all redevelopable land.

** Separate from vacant/undeveloped lands.

*** The Alexan at Bridgeport

Source: Community Development Department draft housing capacity study and vacant land

Table 2b. Getting to the Target- Proposed Reduced Densities

Residential Land Category Acreage DU at Low end DU at High end
of Range of range

Vacant/ Undeveloped (from 115.46 391 866

Table 1a)

RL Parcels 13,000 sg or more 131.84 132 659

Redevelopable with Tualatin

Country Club (TCC) 113.0 293 792

Redevelopable without TCC* 11.55 192 285

Unincorporated and within the

Planning Area™* 61.86 226 529

Entitled/ At building permit

stage*** : 130

Subtotal including TCC 4222 1042 2976

Subtotal excluding TCC 320.71 941 2469

Revised deficit including TCC -496 1,438

Revised deficit excluding TCC -597 931

* The TCC alone constitutes over 91% of all redevelopable land.

** Separate from vacant/undeveloped lands.

*** The Alexan at Bridgeport

Source: Community Development Department draft housing capacity study and vacant land

100%
62%
-38%

Attachment B
Tables 2a and 2b
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Attachment D

PTA-08-05: Proposed Text Amendment Language

5.040 Planning District Objectives.
This section describes the purpose of each residential planning district.

(1)

(2)

©)

Low Density Residential Planning District (RL). To provide areas of the City
suitable for single family dwellings and manufactured homes. Common-wall
dweII|ng unlts and small-lot sub- drvrsmns may be allowed by condltlonal use

shatmet—bepermttted—Except for retlrement housrng and nursrng and convalescent
homes which shall not exceed 10 dwelling units per net acre and small-lot
subdivisions and partitions and subdivisions affected by TDC 40.055, which shall
not exceed 7.5 dwelling units per net acre, the maximum density of any residential
use in this district shall not exceed 6.7 dwelling units per net acre. The raising of
agricultural animals and the construction of agricultural structures may be allowed
by conditional use permit in those portions of the District designated on the Plan
Map.
Medium-Low Density Residential Planning District (RML). To provide areas of the
City suitable for common-wall dwellings such as condominiums, townhouses,
duplexes, trrplexes and other multl-famrly dwelllngs Res+dentral—deve+epment—less
» ftted—Condominiums
and smaII lot subdrvrsrons may be aIIowed by condltlonal use permit. Owner
occupancy of dwelling units shall be encouraged. Parks for manufactured
dwellings shall be allowed in those portions of the district designated on the Plan
Map. Except for retirement housing and nursing and convalescent homes which
shall not exceed 15 dwelling units per net acre and manufactured dwelling parks
with single wide manufactured dwellings which shall not exceed 12 dwelling units
per net acre, the maximum density of any residential use shall not exceed 10
dwelling units per net acre. The raising of agricultural animals and the construction
of agricultural structures may be allowed by conditional use permit in those
portions of the District designated on the Plan Map.
Medium-High Density Residential Planning District (RMH). To provide areas of the
Clty swtable for townhouses garden apartments and condomrnlum developments.

permatted—Except for retlrement housrng and nursmg and convalescent homes
which shall not exceed 22.5 dwelling units per net acre, the maximum density of
any residential use shall not exceed 15 dwelling units per net acre. The raising of
agricultural animals and the construction of agricultural structures may be allowed
by conditional use permit in those portions of the district designated on the Plan
Map.

(4) High Density Residential Planning District (RH). To provide areas of the City
suitable for townhouse h|gh denS|ty garden apartment and condomrnlum
development. R : e

Rev. 8/06/2008 Attachment D
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()

shall-netbepermitted—Except for retirement housing and nursing and convalescent
homes which shall not exceed 37.5 dwelling units per net acre, the maximum
density of any residential use shall not exceed 25 dwelling units per net acre.

High Density Residential/High Rise Planning District (RH-HRY). To provide areas of
the City suitable for high density apartment or condominium tower development to
provide a maximum amount of preserved open space. Resrdenhat—densrtwess
han-80%-¢ ; st ritted--Except for
retlrement housrng and nursing and convalescent homes which shall not exceed
45 dwelling units per net acre, the maximum density of any residential use shall not
exceed 30 dwelling units per net acre.

36. 160 Subdmsmn Plan Approval

36.162 Modifications to Subdivision Plan Approval.

Immaterial modifications to a subdivision plan approval are changes which do not
result in noncompliance with subdivision approval criteria, and include:

(a) lot dimension changes;

(b) street location changes;

(c) lot pattern changes and

(2)

@)

Immaterial modifications shall meet the following standards:

(a) Accessways to adjacent streets or properties shall not be relocated more than
25 feet from the location approved on the subdivision plan. In addition,
accessways shall not be relocated to a different adjacent property.

(b) Stub streets shall not be changed to non-through streets.

(¢) Cul- de -sacs shall not be changed to stub streets.

36.242 Modifications to Final Decision.

(4)

If the proposed modifications are found to be immaterial and the partition plan as

mOdIerd meets the condltlons of the frnal decrsron—the—reqwrements—ef—the—'t’-DG

Attachment A
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regulatiens, the City Engineer shall approve in writing the proposed modifications
with or without conditions. The decision shall be filed and mailed as set forth in
TDC 31.074 or in accordance with state law for Expedited Partition Plans:

(5) A proposed modification that is determined to be material in nature or which results
in a partition plan that no longer meets the conditions of the final decision or the
requirements of the TDC

meludmg—the%@—pereent—nmrmum@enaty—reqwrement
and-otherapplicableregulations—shall require a new application in accordance with
TDC 36.220:

Low Density Residential Planning District (RL)
40.015 Permltted Densnty

exceed 6. 7 unlts per net acre, except as set forth below

(1) The maximum density for small-lot subdivisions, and partitions and subdivisions
affected by TDC 40.055, shall not exceed 7.5 dwelling units per net acre.

(2) The maximum density for nursing and convalescent homes and retirement housing
|n accordance with 34 170(2) shall not exceed 10 dweII|ng units per net acre.-Fhe

Medium Low Density Residential Planning District (RML)
41 015 Permltted Den3|ty

wed—Housing density

shaII not exceed 10 dweII|ng units per net acre, except as set forth below:

(1) Where provided by TDC 41.150.

(2) The maximum density for single-wide manufactured dwelling parks or parts of
parks used for S|ngle-W|de unlts shall not exceed 12 dweII|ng units per net acre.

(3) The maximum density for nursing and convalescent homes and retirement housing
in accordance with 34 170(2) shall not exceed 15 dwelhng units per net acre.-The

Medium High Density Residential Planning District (RMH)
42 015 Permltted Densnty

VPSR AR wed-—-Housing density

shaII not exceed 15 dwelling units per net acre, except as set forth below:

(1) Where provided by TDC 42.150.

(2) The maximum density for nursing and convalescent homes and retirement housing
|n accordance with 34 170(2) shall not exceed 22. 5 dweIImg units per net acre.-Fhe

Attachment A
Proposed Text Amendment Language



High Density Residential Planning District (MH)
43. 015 Purpose

LA wed—-Housing density

shaII not exceed 25 dwellmg un|ts per net acre, except as set forth below:

(1) Where provided by TDC 43.180.

(2) The maximum density for nursing and convalescent homes and retirement housing
in accordance with 34 170(2) shall not exceed 37. 5 dweII|ng units per net acre.-The

High Density High Rise Planning District (RH-HR)
44, 015 Permltted DenS|ty

8 SRR wed-—-Housing density

shall not exceed 30 dweI||ng unlts per net acre, except as set forth below:

(1) Where provided by TDC 44.160.

(2) The maximum density for nursing and convalescent homes and retirement housing
in accordance W|th 34 170(2) shall not exceed 45 dweII|ng units per net acre.-Fhe

Attachment A
Proposed Text Amendment Language



MEMORANDUM
CITY OF TUALATIN

2
B

TO: Mayor Ogden and City Councilors

VIA: Sherilyn Lombos, City Managerlg_/

FROM: Brenda Braden, City Attorney

DATE: October 9, 2008

SUBJECT: Ordinance suggestion to create an alcohol-free zone where the

Stars Cabaret proposes to locate

In response to Council’'s concerns about Stars Cabaret locating to Tualatin and after
discussions with Mayor Ogden, Ed Trompke, a Lake Oswego attorney, suggested three
ordinances to consider. | have been asked to research each to advise the Council on
the constitutionality and defensibility of the suggested ordinances. | have discussed
each ordinance with a number of city attorneys including David Powell, Lake Oswego,
Mike Kohlhoff, Wilsonville, Alan Rappleyea, Bill Scheiderich and Bill Kirby, all from
Beaverton, and asked for any suggestions from the city attorneys in attendance at the
League of Oregon Cities last Friday. In addition, Heather Martin of Beery, Elsner and
Hammond has written a memorandum outlining her preliminary research on the
proposals, which | am including with these memos.

This suggested ordinance would create an alcohol-free zone where Stars Cabaret
proposes to locate. The first issue this proposed ordinance raises is the City’s authority
to create such a zone. The State, through the Oregon Liquor Control Commission,
regulates who can and cannot serve alcohol, not the City. The City is allowed to make
a favorable or unfavorable recommendation to the State when it decides whether to
issue a liquor license to an establishment. ORS 471.166. However, even if the City’s
recommendation is unfavorable, the Oregon Liquor Control Commission may ignore
that recommendation and issue a license. See ORS chapter 471. The City is allowed
to adopt reasonable time, place and manner regulations of the nuisance aspects of
establishments that serve alcohol (ORS 471.164) but | can find no authority for a city to
prohibit a private business from serving alcohol in a particular zone, especially if the
State has issued a liquor license.
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If the City could overcome the first issue and did try to establish such a zone, both a
practical and a legal problem arise. Practically, several other establishments in the
immediate area serve alcohol, e.g., Players, Fuddruckers, Baja Fresh, and the current
lessee of the space, Out of the Blues. If the zone were to include the larger area and
allowed all businesses currently possessing a valid OLCC license to be “grandfathered”
in, the immediate impact would be only the Stars location. In deciding whether such an
ordinance would be upheld, a court would determine whether the ordinance was a
pretext to keep the adult business out of the area. See City of Nyssa v. Dufloth, 339
Ore.330 (2005). To keep from impacting the other businesses in the area by drawing
the zone more narrowly, the legal issue arises: spot zoning, which is not allowed under
land use laws.

| spoke at length with Harry Auerbach, Senior Deputy City Attorney for Portland about
Portland’s ordinances creating drug-free and prostitution-free zones and the legal
challenges to such ordinances. He first pointed out that Portland created a zone in
which people that had been caught committing illegal acts, i.e., drug or prostitution
crimes, were excluded from certain areas of the City for a period of time, not banned
permanently. They did not use an otherwise legal activity, like selling or consuming
alcohol inside a licensed establishment, as a basis for creating the zone. The suggested
ordinance would create a zone that would prohibit activity that is legal under state law.
Portland had to defend a number of lawsuits on its ordinances until the City decided to
let the ordinances expire. Mr. Auerbach stated that it is likely Tualatin would face
similar lawsuits if it passes this ordinance.
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TO: Mayor Ogden and City Councilors

VIA: Sherilyn Lombos, City Manager Z;JZ-/

FROM: Brenda Braden, City Attorney

DATE: October 9, 2008

SUBJECT: grdir][?nce suggestion to prohibit patrons from paying entertainers
irectly

In response to Council’s concerns about Stars Cabaret locating to Tualatin and after
discussions with Mayor Ogden, Ed Trompke, a Lake Oswego attorney, suggested three
ordinances to consider. | have been asked to research each to advise the Council on
the constitutionality and defensibility of the suggested ordinances.

In my opinion, the third suggested ordinance has the best likelihood for being upheld. It
would prohibit patrons from paying entertainers at live performances directly. It applies
to all entertainers, musicians, comedians, dancers, storytellers, etc., so it does not
single out adult entertainers to be treated differently. It does not keep an entertainer
from being paid nor does it interfere with a patron’s wish to pay an entertainer for
performing. Although | found no cases on point, | do not believe a constitutional right is
implicated. There are cases in the campaign finance area that have been found to
unconstitutionally interfere with a donor’s right to contribute to whomever he or she
chooses, thereby restricting his or her freedom of expression. However, under this
scenario, the donor’s wish to contribute to a particular entertainer would not be impaired
since the ordinance merely requires that the payment be made indirectly.

A practical issue for the Council to consider is the breadth of this ordinance. This would
keep people from putting tips in a tip jar or case of a guitar player at a restaurant or bar,
and from handing a tip to a magician that might be going table to table in a restaurant or
performing at the Commons.

If there is no constitutional right implicated, the City may pass an ordinance to protect
the public’s health, safety and welfare. The City could find, for example, that by not
directly paying an entertainer, the opportunity for fraud or crime is reduced, and
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therefore, is in the public’s welfare. Because this is uncharted territory, | cannot say
with absolute certainty how a court would rule, but it is my opinion that the City would be
likely to prevail if the ordinance were challenged.



MEMORANDUM
CITY OF TUALATIN

TO: Mayor Ogden and City Councilors

VIA: Sherilyn Lombos, City Manager L.éL/

FROM: Brenda Braden, City Attorney

DATE: October 9, 2008

SUBJECT: Ordinance suggestion to establish a requirement that all

entertainers stay 4 feet away from patrons

In response to Council’s concerns about Stars Cabaret locating to Tualatin and after
discussions with Mayor Ogden, Ed Trompke, a Lake Oswego attorney, suggested three
ordinances to consider. | have been asked to research each to advise the Council on
the constitutionality and defensibility of the suggested ordinances.

The second of these ordinances is a requirement that all entertainers stay four feet
away from patrons. “Entertainer” would include anyone who is performing live in front of
an audience, such as storytellers, actors, clowns, singers, dancers, magicians,
puppeteers, and comedians.

In City of Nyssa v. Dufloth, 339 Ore. 330 (2005), the Oregon Supreme Court struck
down the City of Nyssa’s ordinance that required entertainers (defined as “any person
who provides live adult entertainment within an adult concession”) to stay 4 feet away
from the nearest patron. The Court discussed how the ordinance restricted a particular
form of expression, i.e., adult entertainment. This proposed ordinance avoids the
primary issue addressed by the Court in deciding the Nyssa ordinance was
unconstitutional: it does not single out adult entertainers from all others. It is uniformly
applicable to all entertainers. Thus, it does not limit a particular type of speech or
expression.

However, there is another issue not directly addressed by the Court. It is raised by the
Oregon Constitution Article |, Sec. 8, which provides:
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“No law shall be passed restraining the free expression of opinion, or restricting
the right to speak, write, or print freely on any subject whatsoever; but every
person shall be responsible for the abuse of this right.”

This section has been interpreted by the Oregon Supreme Court to include non-verbal
expression as well as verbal, such as dancing, singing, painting, and other artistic
expression. Although the suggested ordinance does not discriminate against one type
of expression, it does arguably restrain free expression of all entertainers.

Free expression is a fundamental constitutional right under both the Oregon and United
States constitutions. To limit or restrict a fundamental right, the government must have
a compelling state interest to do so. This ordinance asserts that the proposed
restriction is for public health reasons. In my opinion, the City would need to make
specific findings that would support the conclusion that having entertainers closer than 4
feet to patrons creates health problems that somehow differ from having grocery clerks,
office workers or school children closer than 4 feet from a person.



RESOLUTION No.

A RESOLUTION OF THE CITY OF TUALATIN CREATING AND ESTABLISHING
AN ALCOHOL FREE ZONE.

WHEREAS the City of Tualatin is an incorporated city with a large and diverse
population exceeding in number;

WHEREAS the City of Tualatin has one or more areas of commercial, industrial
and/or residential structures that appear to be in current or future need of redevelopment,
and which are susceptible of uses that have undesired side-effects or consequences,
including driving while under the influence, disorderly conduct, substance abuse,
domestic abuse and prostitution, and the City does not have established procedures for
protecting the public from such effects and consequences;

WHEREAS the City of Tualatin believes it is in the best interest of its citizens to
enact regulations that provide protection to the public;

NOW THEREFORE BE IT RESOLVED by the Tualatin City Council as follows:
Section 1. Definitions. The following terms shall be defined as:
“Alcohol Free Zone” shall mean the area indicated on the attached map.

“Business” shall mean the carrying on of any activity with the goal of generating
a profit.

Section 2 Alcohol Free Zone Established. Immediately upon the effective date of
this Ordinance, no person employed by, or under the direct or indirect control of any
business shall, within an Alcohol Free Zone, serve, provide access, or allow access to any
beer, wine, distilled alcoholic beverage or any other beverage, food or substance
regulated or prohibited by the Oregon Liquor Control Commission. It is the intent of this
Ordinance to prohibit, to the greatest extent permitted by law, the provision or
consumption of alcohol to or by any patron, customer, employee, business invitee, or
trespasser on or about the premises of any business within an Alcohol Free Zone. It is
not the intent of this ordinance to prohibit the lawful consumption of alcoholic beverages
in private residential settings or other lawful private settings that are not associated with
any business.

Section 3. Violation. A violation of this Ordinance shall be punishable by a
fine of up to $1,000 per incident and/or the revocation of any license or other city issued
permit to conduct a business inside or outside an Alcohol Free Zone.



RESOLUTION No.

A RESOLUTION OF THE CITY OF TUALATIN ESTABLISHING GUIDELINES
FOR THE PROTECTION OF THE PUBLIC DURING LIVE PERFORMANCE
EVENTS .

WHEREAS the City of Tualatin is an incorporated city with a large and diverse
population exceeding in number;

WHEREAS the City of Tualatin does not have established procedures for
protecting the public when the public attends live artistic and musical performances;

WHEREAS the City of Tualatin believe it is in the best interest of its citizens to
enact regulations that provide protection to the public;

NOW THEREFORE BE IT RESOLVED by the Tualatin City Council as follows:
Section 1. Definitions. The following terms shall be defined as:

“Audience” shall mean those who are in attendance during the Live Performance.
Audience can be one person or more than one person.

“Health Barrier” shall mean a 4-foot distance between the Performer and the
Audience.

“Live Performance” shall mean an act of performing any form of entertainment
that occurs at a time when the audience is actually present contemporaneously while the
Live Performance takes place. Examples of “Live Performance” are, but not necessarily
limited to, musical concerts, plays, school theater performances, dance recitals, or other
forms of entertainment that is not displayed via any pre-recorded medium.

“Performer” shall mean any person who performs any form of Live
Performance.

“Venue” shall mean the physical location where any Live Performance occurs.

Section 2 Health Protection by prohibiting direct payment from Audience to
Performer. Immediately after this Ordinance comes into effect, no Venue where an
Audience is able to view or observe a Live Performance shall permit direct payment for
the Live Performance from any member or members of the Audience to any Performer or
Performers, except that a performer may accept payment prior to commencement of the
Live Performance outside the Venue or within three fee of the public entrance to the
Venue. It is the intent of this Ordinance to limit contact between any Performer and the
Audience in order to limit potential conveyance of unhealthy germs, viruses or other
pathogens, organic or chemical, that may cause an illness.



Section 3. Violation. A violation of this Ordinance shall be punishable by a fine of
up to $1,000 per incident and/or the revocation of any license or other city issues permit
to conduct a Live Performance at Venue.
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MEMORANDUM
TO: Brenda Braden, Tualatin City Attorney
FROM: Heather R. Martin, Beery, Elsner & Hammond

SUBJECT:  Proposed Ordinances

DATE: October 3, 2008

INTRODUCTION

The City is considering three ordinances that would: 1) create an alcohol free zone; 2)
establish a health barrier during live performances; and 3) prohibit direct payments to live
performers. The City has asked for an opinion on the legality of each ordinance. Each is
addressed below.

It appears that all the ordinances are generally applicable and do not single out adult
businesses or one type of entertainment in particular which is helpful but at the same time brings
up several preliminary concerns. First, the City would need to consider the effects on existing
businesses and entertainment outlets. Second, if there is little to no impact on other businesses a
pretext argument could be made that while the ordinances are of general applicability they only
impact adult businesses. There weren’t many cases that directly address the pretext argument,
specifically the type of proof the City needs to show that the reason for the regulation(s) is not
related to a specific type of speech. The City’s posture here would be that none of these
ordinances implicates Article I, section 8 of the Oregon Constitution because they are not aimed
at suppressing expressive activities. As long as they are applied in a non-discriminatory manner,
the City would probably be able to defend against a challenge. See Moser v. Frohnmayer, 112
Ore. App. 226 (1992).

Keeping these overarching concerns in mind, we turn now to each individual ordinance.
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October 3, 2008
Page 2

ANALYSIS

Ordinance 1: Creating an Alcohol Free Zone

One of the main concerns here is whether the City has the authority to create an alcohol-
free zone that affects private businesses and not just public areas. ORS 471.164 allows cities to
place reasonable time, place, and manner restrictions on establishments that serve alcoholic
beverages. There are no readily apparent cases interpreting ORS 471.164 but at first glance a
total prohibition on alcohol sales in a particular zone probably wouldn’t be a reasonable
regulation. A better idea might be to create an alcohol-free zone during certain hours (i.e. no
alcohol sales between 10 p.m. and 10 a.m.).

There are other cities in Oregon that have instituted drug and prostitution-free zones. For
example, Portland used to enforce drug and prostitution-free zones in certain areas of the city,
but it should be noted that these were exclusionary zones meaning that once an individual was
cited for drug possession or prostitution they could not re-enter the zone for another 90 days.
This concept is different from the one articulated in Tualatin’s ordinance.

A better way for the City to control certain establishments is to encourage the Oregon
Liquor Control Commission to withhold licenses. This is clearly within the power of local
governments under ORS 471.166.

We would need to do more research on this ordinance if the City wanted to seriously
consider it.

Ordinance 2: Establish Health Barrier

The town of Nyssa, Oregon had an ordinance that established a four foot distance
between entertainers and patrons of adult businesses, very similar to the health barrier ordinance
proposed here. Nyssa’s ordinance was struck down by the Oregon Supreme Court in 2005
because it is was directed by its terms and focus at restraining a particular variety of expression
and it did not fall within any well-established historical exception to the prohibition against such
laws in Article I, section 8 (the standard articulated in Stare v. Robertson, 293 Ore. 402 (1982)).
Nyssa v. Dufloth, 339 Ore. 330, 340 (2005).

There are no cases directly on point where the ordinance is not directed at adult
businesses in particular and instead applies to all entertainment establishments in a municipality.
The ultimate outcome here would hinge on whether a court found this to implicate Art I, sec 8 or
whether it was a permissible broad-based restriction. The underlying motives and reasons for the
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regulation would be important as well to prove that the reason (i.e. health concerns) was not just
a pretext for the real reason, regulating adult businesses. Again, we were not able to locate cases
directly on point here and would need to do more research if the City is seriously considering
this ordinance.

Ordinance 3: Direct Payments Prohibited

Prohibiting direct payments from a patron to a performer might be the most promising
proposal because again it is a regulation of general applicability that does not single out adult
businesses and would affect other types of shows, etc. There is some support in Nyssa for
prohibiting contact between performers and patrons as the Supreme Court noted “the city
constitutionally can regulate such conduct as sexual contact between performers and patrons.”
339 Ore. at 340 n5. The government may enact laws designed to prohibit or punish conduct that
amounts to prostitution or other criminal activity, but Article I, sec 8 precludes using limitations
on speech or expression as a substitute for regulating that conduct directly. See State v.
Ciancanelli, 339 Ore. 282, 322 n 31 (2005).

Presumably, under the Ciancanelli reasoning, if the City wants to prohibit contact
between performers and patrons, they are allowed to do that outright stating their desire to avoid
conduct that is illegal. A secondary concern could be health issues as mentioned in the
ordinance. One could challenge the ordinance as being overbroad, particularly if some sort of
expressive activity was implicated. For example, an adult business would claim that if the City’s
main concern is contact or health then the patrons should be allowed to leave their money on the
table or in a cup at the side of the stage, etc. The City’s response would be that this regulation is
designed to address both concerns in a way that can be easily regulated and that ensures the
City’s goals are met.

If the City decides to go this route, it should ensure that the ordinance contains findings
that justify the City’s position and also demonstrate that the ordinance has general applicability
(i.e. it also applies to street performers, buskers, etc).

CONCLUSION

Of the three proposed ordinances, the direct payment prohibition is probably the most
legally sound. There is some support for limiting contact between performers and patrons and
the City has several rational reasons for implementing this type of regulation. While the health
barrier concept might stand up to a challenge, the similar Nyssa ordinance that was struck down
makes this the most risky regulation. Finally, if the City is serious about an alcohol-free zone,
we can do more research to determine whether this is a viable option.
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Thank you for allowing us to assist the City with these sensitive issues. Please let us
know if we can be of further assistance or if you have any questions.
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MEETING DATE: Thursday, October 16 Time: 5:30-8:30pm

Location: Operations Training Room
Food to be provided

SPECIAL WORK SESSION ITEMS PowerPoint?

1. Central Urban Renewal — Maximum Indebtedness (Comm. Dev.)

2. Train Noise Mitigation (Engineering)




MEETING DATE: Monday, October 27, 2008

WORK SESSION ITEMS PowerPoint?
1. Rental Housing Additional Information (implementation/roll-out) (Admin/Legal)

2. Reverse Frontage Future Planning Discussion (Ops)

3. Street trees follow-up (subcommittee report)

4. Outside Agencies Allocation of Funds (Admin)

PRESENTATIONS / ANNOUNCEMENTS / SPECIAL REPORTS PowerPoint?
1. Introduction of New TVF&R Tualatin Station Captain Case Brown

2. Tualatin Tomorrow — Health, Safety & Social Services (Comm Dev)

3.

CONSENT CALENDAR ITEMS
1. Resolution CUP-08-04 — Reservoir/Cell Site — Norwood Road (Legal)

\e]

. Award of Bid — Herman Road TDC (Comm Dev)

3. Resolution — award water line project — Norwood Road (Eng)

4. Resolution — Herman Road Expenditures Outside the LTID (TDC)

(o

._Resolution - Red Flag Identity Theft Program (Finance)

w

. Additional application for Bancroft Bonding on Killarney Lane Sanitary Sewer Project (Eng)

PUBLIC HEARINGS - Legislative, Other, Quasi-Judicial PowerPoint?
1. PTA-08-05 — Eighty Percent Density Rule (Legislative) (Comm Dev) (continued from 10/13)

2.

GENERAL BUSINESS ITEMS (not consent) PowerPoint?
1.  Liquor license change of ownership application — Stars Cabaret

2.

3.

4.

EXECUTIVE SESSION ITEMS
1.




MEETING DATE: Monday, November 10, 2008 start time:

Ogden, Lombos out

WORK SESSION ITEMS

PowerPoint?
1.

2.

3.

4.

5.

PRESENTATIONS / ANNOUNCEMENTS / SPECIAL REPORTS PowerPoint?
1. Youth Advisory Council Update

2.

3.

CONSENT CALENDAR ITEMS
1. Reso - Approving Commuter Rail Project TriMet & City Maintenance Agr (Comm Dev) - tentative

2. Resolution Stafford MOU on Communications (Comm Dev)

PUBLIC HEARINGS - Legislative, Other, Quasi-Judicial PowerPoint?
1.

2.

3.

GENERAL BUSINESS ITEMS (not consent) PowerPoint?
1. ORD PTA-08-05 — Eighty Percent Density Rule (Legal)

2.

3.

EXECUTIVE SESSION ITEMS
1.




MEETING DATE: Monday, November 24, 2008

start time: 4p ?

WORK SESSION ITEMS
1. Leveton Maximum Indebtedness (Comm Dev) (may move to 12/8)

PowerPoint?

2. Franchise Fee / Privilege Tax Discussion (Finance)

3. PTA-08-06 Sign Design (Comm Dev) (may move to 12/8)

»

Utility underground update ?

N

. Legislative Program (Admin)

6. Library policies

- 7. Tualatin-Sherwood Road Fountain (@ Commons Park) (Comm Dev)

PRESENTATIONS / ANNOUNCEMENTS / SPECIAL REPORTS
1. Starry Nights and Holiday Lights Presentation (Comm Services)

PowerPoint?

2.

3.

CONSENT CALENDAR ITEMS
1. Reso Certifying Election Results (Admin)

2.

3.

4,

PUBLIC HEARINGS - Legislative, Other, Quasi-Judicial
1.

PowerPoint?

2.

3.

GENERAL BUSINESS ITEMS (not consent)
1.

PowerPoint?

2.

3.

4.

5.

EXECUTIVE SESSION ITEMS
1.




MEETING DATE: Monday, December 8, 2008

WORK SESSION ITEMS
1. Historic Regulations — Holistic Review (Comm Dev)

PowerPoint?

2.

3.

4.

5.

PRESENTATIONS / ANNOUNCEMENTS / SPECIAL REPORTS
1. Youth Advisory Council Update

PowerPoint?

2. Tualatin Tomorrow — Traffic, Transportation & Activity (Comm Dev)

3.

CONSENT CALENDAR ITEMS
1. Annual Water SDC Report (Eng)

2. Annual Parks SDC Report (Comm Svcs)

3.

4,

PUBLIC HEARINGS - Legislative, Other, Quasi-Judicial
1. PTA-08-04 Street Tree Regulations (Legislative) (Comm Dev)

PowerPoint?

2. IMP-08-01 Middleman Property (Quasi-Judicial) (Comm Dev)

3.

GENERAL BUSINESS ITEMS (not consent)
1.

PowerPoint?

2.

3.

4,

5.

EXECUTIVE SESSION ITEMS
1.
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